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JURISDICTION 


Morrison-Knudsen Company, Inc., appellee, is a 
large contracting firm with headquarters at Boise, 
Idaho. On November 25, 1955, it entered into a contract 
with the United States Atomic Energy Commission 
for the construction of extensive facilities at the Han- 
ford Atomic Products Operation and commenced the 
performance of the work on November 28, 1955. In the 
prosecution of that work it employed members of the 
two appellant unions, namely, International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America Local 839 and International Union 
of Operating Engineers Local 370 (hereinafter in this 
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brief called Teamsters Local 839 and Operating En- 
gineers Local 370). 


In February, 1955, prior to the commencement of 
the work the appellee had become a member of Asso- 
ciated General Contractors of America, Inc., Spokane 
Chapter. On December 19, 1955, a labor contract was 
entered into between Associated General Contractors 
and Teamsters Local 839. On December 24, 1955, a 
labor contract was entered into between Associated 
General Contractors and Operating Engineers Loeal 
370. These contracts both took effect as of January 1, 
1956. On March 22, 1956, a work stoppage occurred and 
continued until June 6, 1956. Claiming that this work 
stoppage constituted a strike in violation of certain pro- 
visions of these two labor contracts, appellee brought 
this action for damages. 


The appellee invoked jurisdiction of the District 
Court solely under Section 301 of the Labor Manage- 
ment Relations Act of 1947, otherwise known as 29 
USS.C.A., Section 185, which provides: 


‘‘Suits for violation of contracts between an 
employer and a labor organization representing 
employees in an industry affecting commerce as 
defined in this chapter, or between any such labor 
organizations, may be brought in any district court 
of the United States having jurisdiction of the 
parties, without respect to the amount in contro- 
versy or without regard to the citizenship of the 
partiés.”’ 


A judgment awarding appellee damages in the sum 
of $147,284.41 with interest and costs originally en- 
tered on April 14, 1958 (Tr. 144-148) was amended by 
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an order entered on May 8, 1958 (Tr. 171-174). An ap- 
peal to this court from that judgment was taken on 
May 12, 1958 (Tr. 174-176). The appellate jurisdiction 
derives from 28 U.S.C.A., Section 1291, which provides 
that 


‘*The courts of appeal shall have jurisdiction of 
appeals from all final decisions of the district 
courts of the United States * * *.”’ 


PROCEEDINGS BEFORE TRIAL 


In its original complaint filed on May 8, 1956 (Tr. 
3-12), while the work stoppage was still existing, the 
appellee named five defendants, namely: 

1) International Brotherhood of Teamsters, Chauf- 
feurs, Warehousemen and Helpers of America, 
Loeal 839 

2) Joint Council of Teamsters No. 28 

3) Western Conference of Teamsters 

4) International Union of Operating Engineers, 
Local No. 370, and 


)) International Union of Operating Engineers, 
A.F.L. 

Later and after the work stoppage had ceased the ap- 
pellee filed an amended complaint (Tr. 12-20), seeking 
damages in the sum of $248,127.00 which it claimed had 
been sustained while the work stoppage continued from 
March 22, 1956, until June 6, 1956. In this complaint 
the International Union of Operating Engineers A.F.L. 
was not named as a defendant. Still later and at an 
early stage of the trial Joint Council of ‘Teamsters No. 
28 and Western Conference of Teamsters were dis- 
missed (Stipulation Tr. 121-122). No appeal has been 
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taken from the dismissal of those two defendants, and 
hence the case now stands in this court as if it had been 
brought by the appellee as plaintiff against Teamsters 
Local 839 and Operating Engineers Local 370 only. 


The case was tried on the issues made by the amended 
complaint (Tr. 12-20); the separate answer of Team- 
sters Local 839 (Tr. 21-26); the separate answer of 
Operating Engineers Local 370 (Tr. 26-31) and ap- 
pellee’s replies to each of those answers (Tr. 31-33 and 
Tr. 33-34). 


Three exhibits were attached to the original com- 
plaint identified as A, B and C. By reference these ex- 
hibits were made a part of the amended complaint and 
on the trial became Exhibits 2, 3 and 50. They will be 
so referred to throughout this brief. 


Exhibit 2 is a contract dated December 19, 1955, be- 
tween Associated General Contractors of America, Inc., 
Spokane Chapter, and five Teamster locals, including 
the appellant Teamsters Local 839. 


Exhibit 3 is a contract dated December 24, 1955, be- 
tween Associated General Contractors of America, Inc., 
Spokane Chapter, and the appellant, Operating Engi- 
neers Local 370. 


Exhibit 50 is a letter dated April 27, 1956, from ap- 
pellee’s attorneys to the two local unions. 


The amended complaint alleged the corporate exist- 
ence of the plaintiff-appellee, that it was engaged in 
an industry affecting commerce as defined by the Labor 
Management Relations Act of 1947; the existence of 
the two local unions as labor organizations, and that the 


D 
action was brought and was being prosecuted under the 
provisions of Section 301 of that Act—29 U.S.C.A., 
Section 185 (Tr. 14). 


The amended complaint then alleged that on Novem- 
ber 25, 1955, the appellee entered into a contract with 
the United States Atomic Energy Commission for the 
construction of certain facilities at the Hanford Atomic 
Products Operation, and on November 28, 1955, it com- 
menced the performance of the work, employing mem- 
bers of Teamsters Local 839 and Operating Engineers 
Local 370; that the appellee was a member of Associ- 
ated General Contractors of America, Inc., Spokane 
Chapter; alleged the execution of the two labor con- 
tracts (now Exhibits 2 and 3), quoting certain provi- 
sions of those contracts to which reference will be made 
Nearer. 


The amended complaint then alleged that the two 
local unions violated the contracts by demanding ‘‘iso- 
lation pay’’ of £2.62 per day for their members and by 
demanding free transportation for their members from 
the North Richland bus terminal to the work site, 
which demands were refused by the appellee. It then 
alleged that upon the refusal of the appellee to accede 
to what it claimed to be Ulegal demands the job was 
picketed and a strike occurred, causing damage to the 
appellee in the sum of $248,127.00. 


The answer of Teamsters Local 839 (Tr. 21-26), after 
making admissions relative to the corporate existence 
of the appellee and its own existence as a labor union, 
admitted that the appellee was attempting to prosecute 
the action under the provisions of Section 301 of the 
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Labor Management Relations Act of 1947, 29 U.S.C.A., 
Section 185, but denied that the appellee had any cause 
of action by reason of any of the matters alleged in its 
amended complaint. It admitted that the appellee had 
been performing construction work for the United 
States Atomic Energy Commission within the Hanford 
Atomic Products Operation and employed members of 
Teamsters Local 839. It admitted that that area is in 
part within the exterior limits of Benton County, 
Washington, but denied that the said area for the pur- 
poses of its labor contract is a part of Benton County. 
Jt admitted the execution of the contract of December 
19, 1955 (now Exhibit 2). It denied any breach of said 
contract and denied that the appellee had been damaged 
as claimed. 


This appellant then affirmatively alleged (Tr. 24) 
and the appellee by its reply admitted (Tyr. 32), that 
the contract between the appellee and the United States 
Atomic Energy Commission related to and was limited 
to construction work to be performed wholly within an 
area located within the exterior limits of Benton 
County, Washington, and the adjoining Counties of 
Franklin, Yakima and Grant acquired by the Federal 
government with the consent of the State of Washing- 
ton for purposes of national defense and so used by the 
Federal government and its agencies for purposes des- 
ignated in Atomic Energy Act of 1946. The answer fur- 
ther alleged that the area within which the appellee was 
performing work for the Atomic Energy Commission, 
although in part within the exterior limits of Benton 
County (Tr. 25), had always been regarded by labor 
unions and by contractors as segregated from the re- 


7 


mainder of Benton County for the purpose of negotiat- 
ing labor agreements and was so regarded when the 
labor agreements in question were being negotiated. It 
was then alleged that for many years prior to and dur- 
ing the year 1955 all contractors contracting with 
United States Atomic Energy Commission for the per- 
formance of construction work within said area had 
negotiated their labor agreements with labor unions, 
including Local 839, through a bargaining representa- 
tive known as ‘‘ Hanford Contractors Negotiating Com- 
mittee,’’ and all of such contractors who at the same 
time were engaged in performing construction work in 
Benton County and adjoining counties but not within 
said area negotiated their labor agreements with labor 
organizations, including Local 839, through another 
and diferent bargaining representative known as ‘‘ As- 
sociated General Contractors of America, Inc., Spokane 
Chapter.’’ It was then alleged (Tr. 25) that the labor 
eontract of December 19, 1955 (Exhibit 2) did not 
apply and was not intended to apply to construction 
work to be performed by appellee for the Atomic En- 
ergy Commission under the contract described in para- 
eraph IV of the amended complaint. These latter alle- 
gations of the affirmative defense were denied by 
appellee’s reply (Tr. 34). 

The answer filed by Operating Engineers Local 370 
to the appellee’s amended complaint (Tr. 26-31) made 
similar admissions and denials as were made in the 
answer of Teamsters Local 839 and the reply of the 
appellee to the answer of Operating Engineers Local 
3/0 made similar admissions and denials (Tr. 31). 
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Article II of the Teamsters contract (Exhibit 2) en- 
titled ‘‘Territory and Work Covered”’ reads: 
‘‘Section 1. This Agreement shall cover all 
Heavy, Highway and Engineering construction 
work in the following counties or parts of counties 
East of the 120th Meridian: Grant, Ferry, Stevens, 
Pend Oreille, Chelan, Lincoln, Spokane, Adams, 
Whitman, Benton, Okanogan, Douglas, Kittitas 
and Yakima in the State of Washington; * ** ” 
(Exhibit 2, page 4) 
The same description of ‘‘territory and work ecov- 
ered’’ appears in the contract of Operating Engineers 
Loeal 370 (Exhibit 3, Article II, page 4). 


Article IX of the Teamsters contract (Exhibit 2) 
entitled ‘‘Settlement of Disputes and Grievances’’ 
reads: 

‘Section 1. If a dispute involving the applhea- 
tion or interpretation of the Agreement shall arise 
(other than jurisdictional disputes) written notice 
of the same shall be promptly (in no event later 
than ten (10) days) given by the offended party 
(either Contractor or the affected Union) to the 
other. If the two (2) parties are unable to adjust 
the same within forty-eight (48) hours, the dis- 
pute shall be settled by the following procedure: 
+ ( Haxibit 2eqoaiee a) 

A similar provision is included in the contract of 
Operating Engineers Lecal 370 (Exhibit 3, Article X, 
page 9). 

The claim of the appellee is that the work it under- 
took to perform for the Atomic Energy Commission 
was being performed ‘‘in Benton County, Washing- 
ton.’’ The appellants insist that after its acquisition by 


9 


the Federal government the area in which the work 
was to be performed was no longer a part of Benton 
County. 


After the case was at issue the appellee filed a bill 
of particulars detailing the damages claimed amount- 
ing to $248,127.00 (Tr. 35-36), and later filed an 
amended statement of damages claimed amounting to 
$238,180.93 (Tr. 37-48). 


The case was originally filed in the Southern Divi- 
sion of the Eastern District of Washington. With the 
approval of the trial court, it was stipulated that it 
would be transferred for trial from Yakima to Spo- 
kane and should first be assigned for hearing to deter- 
mine the question of liability only, and if liability 
should be found in favor of the appellee the trial would 
be continued and assigned for hearing at a later date 
for the determination of damages (T'r. 51-52). 

Prior to trial the appellants made requests for ad- 
missions under Rule 36 (Tr. 53-58), which were an- 
swered by appellee (Tr. 58-62), and later the appel- 
lants made supplemental requests for admissions (Tr. 
62-63), which were likewise answered (Tr. 64-65). 
These requests and answers relate to proceedings in 
the United States District Court for the Eastern Dis- 
trict of Washington pursuant to which the Federal 
government by condemnation acquired the area in ques- 
tion for the establishment of a military reservation 
while the war between the United States and Japan 
was being waged. 


TRIAL OF ISSUE OF LIABILITY 
The hearing to determine lability began on June 10, 
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1957. The evidence on that issue appears in the Tran- 
script of Record, Volume 1, page 179, to Volume 3, 
page 785. 


At the commencement of this hearing counsel for the 
appellee moved to strike the affirmative defenses as 
pleaded in the appellants’ answers, the sole ground of 
the motion being that to receive evidence in support of 
those defenses would violate the Parol Evidence Rule 
(Tr, Vol. 1, pp. 182-184). That motion was granted for 
that reason alone (Tr. Vol. 1, p. 190). 


After the court, on appellee’s motion, had stricken 
the appellants’ affirmative defenses as pleaded in their 
answers, and later during the course of the liability 
hearing the appellants amended their answers to af- 
firmatively plead that: 

‘“On November 25th, 1955, the plaintiff entered 
into a contract with the United States Atomic 
Energy Commission for the construction of cer- 
tain facilities wholly within the limits of the said 
area above described acquired by the United States 
for purposes of national defense, and on or about 
November 28th, 1955, it commenced the perform- 
ance of said work. To perform the work it had to 
do under said contract, it became necessary that 
plaintiff employ members of said local unions 839 
and 370. For many years prior to the commence- 
ment of that work, there had been in full force and 
effect a certain labor contract negotiated by said 
Hanford Contractors Negotiating Committee de- 
fining the terms and conditions applicable to work 
within said area, including provisions that the 
workmen, in addition to stipulated hourly wages, 
should be paid an additional amount known as © 
‘isolation pay’ and should also be furnished bus | 


11 


transportation to and from their particular places 
of employment within the Hanford area. 


‘“At the time of the commencement of the work, 
plaintiff agreed with defendant locals 839 and 370 
that said Hanford contract should apply to said 
job until completed and, although termination no- 
tice of said contract was made on December 29th, 
the terms of said contract were applied until after 
March 20, 1956. 


‘‘Beginning about March 8, 1956, the plaintiff 
sought to apply to said work the provisions of cer- 
tain other contracts, namely, Exhibits A and B 
attached to the plaintiff’s original complaint, both 
less favorable to defendants’ members; that on or 
about March 22nd, 1956, the plaintiff definitely 
refused to abide by commitments and the work 
stoppage described in the amended complaint oc- 
curred and continued until June 6, 1956, when 
work under the original conditions, including ‘iso- 
lation pay’ and free bus transportation, was re- 
sumed, 


‘“The loss, if any, sustained by plaintiff was 
caused solely by its said refusal to abide by its com- 
mitments relating to the payment of ‘isolation 
pay’ and the furnishing of bus transportation.’’ 
(Tr. Vol. 2, pp. 446-447) 

Twenty exhibits were introduced during the lability 
hearing. These are listed in Appendix 1 in the order 
of their introduction and, to the extent deemed neces- 
sary, will be referred to later. 


The witnesses examined orally on behalf of the ap- 
pellee in opening its case were: 


Lre J. Knack, Labor Relations Director of the ap- 
peliee (Tr. Vol. 1, pp. 192-313). 
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Sam C. Guess, Executive Secretary of Spokane 


Chapter of the Associated General Contractors (Tr. 
Vol. 1, p. 318, to Vol. 2, p. 401). 


RAMON HH. REED, appellee’s Project Manager in 
charge of the performance of its contract with the 
Atomic Energy Commission (Tr. Vol. 1, pp. 401-422). 


ARTHUR A. RossMAN, Business Manager of Operat- 
ing Engineers Local 370, called as an adverse witness 
(Tr. Vol. 1, pp. 422-438) and later recalled (Tr. Vol. 
2, pp. 681-695). 


The defense witnesses were: 


CHARLES J. Knapp, Secretary of Pasco-Kennewick 
Building Trades Council, with which the two appellant 
local unions were affiliated, and also Secretary-Treas- 
urer of the Local Cement Finishers Union (Tr. Vol. 2, 
pp. 469-551). 


WiuuiaAmM H. Dunn, Field Representative of Oper- 
ating Engineers Local 370 (Tr. Vol. 2, pp. 522-595). 


ArTHUR A. RossMAN, Business Manager of Operat- 
ing Engineers Local 370 (Tr. Vol. 2, pp. 596-654). 


Rogert M. Lewis, Secretary-Treasurer of Teamsters 
Local 839 (Tr. Vol. 2, pp. 654-668). 


Harotp Epwarp Cuiary, Business Representative of 
Painters Local Union 427, affiliated with Pasco-Kenne- | 
wick Building Trades Council (Tr. Vol. 2, pp. 669-672). 


LAWRENCE R. Kinc, Business Representative of 
Millwrights and Machinery Erectors Local Union 1699, : 
affiliated with Pasco-Kennewick Building Trades_ 
Council (Tr. Vol. 2, pp. 672-680). 
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SEWELL Davis, who was Secretary-Treasurer of 
Teamsters Local 839 in the latter part of 1955 and the 
early part of 1956 and who represented his union dur- 
ing that period of negotiations, died before the trial 
commenced in June, 1957, and for that reason his evi- 
dence was not available (Tr. 654-655). 


As rebuttal witnesses appellee examined: 
LEE J. Kwack, appellee’s Labor Relations Director 
(Tr. Vol. 2, pp. 700-724). 


KENNETH M. McCarrrer, who was Executive Secre- 
tary of Hanford Contractors Negotiating Committee 
from March, 1953, until October, 1954 (Tr. Vol. 2, 
pp. 725-759). 


Francis H. Bacon, Deputy Director of Organiza- 
tion and Personnel for Atomic Energy Commission at 
its Hanford Works (Tr. Vol. 2, p. 759, to Vol 3., p. 780). 


After the conclusion of the liability hearing and be- 
fore the damage hearing began the appellee submitted 
proposed findings of fact and conclusions of law on the 
lability issue, which were adopted by the trial court 
(Tr. Vol. 1, pp. 123-140). 


TRIAL OF DAMAGE ISSUE, ENTRY OF JUDGMENT, 
ETC. 

After the court had entered the hability findings on 
July 24, 1957 (Tr. 123-140) the case was not reached for 
further trial to ascertain damages until the following 
February 24, 1958. In the meantime accountants chosen 
by the appellants had examined appellee’s books with 
the result that when the damage hearing was held ap- 
pellee reduced its claim from $248,127.00, as stated in 
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its amended complaint, to $182,515.77, as appears on its 
Exhibit 49. During this hearing thirty-six exhibits list- 
ed in Appendix V, were introduced. The evidence taken 
on this hearing appears in the Transcript of Record, 
Volume 3, pages 785-1158. Findings on damage were 
entered on April 14, 1958 (Tr. 140-148) and on the same 
day judgment was entered against Teamsters Local 839 
and Operating Engineers Local 370, jointly and sever- 
ally, for $147,284.41, together with interest and costs 
(Tr. 144-148). 


While not required to do so as a condition to appeal, 
appellants elected to request findings (Tr. 149-168) as 
Rule 52(b), Rules of Civil Procedure, provides may be 
done, and also moved to amend the Judgment (Tr. 170) 
by eliminating the provision holding the appellants 
liable jointly and severally for the amount of damages 
found. 


The findings requested by the appellants related pri- 
marily to the lability question and especially to the 
status of the Hanford Atomic Energy Project as a mili- 
tary reservation. Though these requested findings were 
based upon admitted facts of record, the court refused 
to make any of them only because 

“They are intended to and would provide the fac- 
twal basis for the legal conclusion that the plaintiff - 
is not entitled to recover agaist the said defend- | 
ants, and would necessitate the entry of a judgment 
dismissing the action.’’ (Tr. 169) 

With that statement we do not disagree. 


An order purporting to amend the judgment of April | 
14, 1958, was entered on May 8, 1958 (Tr. 171-174) and — 
this appeal was promptly taken (Tr. 174-178). 
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APPELLANTS’ POINTS ON APPEAL AND 
SPECIFICATIONS OF ERROR 


I. 


The contract between Morrison-Knudsen Company, 
appellee, and Atomic Energy Commission dated No- 
vember 25, 1955, was to be performed wholly within the 
limits of Hanford Atomic Energy Project (Hanford 
area), a Federal enclave or reserve acquired and used 
by the Federal Government for purposes of national 
defense and incidental activities. That area, as a matter 
of law, is not part of the territory described in the two 
labor contracts for the alleged breaches of which appel- 
lee is claiming damages (Tr. 1155). 


Il. 


In the alternative, if Point I is not sustained as stated, 
then the trial court was in error in striking appellants’ 
affirmative defense (‘T'r. 182-183) and in denying ap- 
pellants’ claim that as a matter of fact when negotiating 
said labor contracts the parties did not intend to in- 
clude the Hanford area as part of the territory covered 
by the labor contracts, because the term ‘‘ Benton Coun- 
ty’’ as used was intended to mean only that part of 
Benton County that remained after the Federal Gov- 
ernment had severed the lands constituting the Federal 
reserve from Benton County as it existed prior to the 
Federal acquisition (Tr. 1156). 


Hil. 


The trial court was in error in holding that the ap- 
pellee had proved a breach of either of the labor con- 
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tracts involved, but should have held that there was a 
complete failure of proof because: 


(a) Morrison-Knudsen Company, appellee, is not a 
party to either of the labor contracts involved (Tr. 200). 


(b) Morrison-Knudsen Company, appellee, itself 
precipitated the work stoppage or strike which it claims 
resulted in damages to it by summarily refusing to pay 
isolation pay and furnish bus transportation in viola- 
tion of its commitment to both the Atomic Energy 
Commission and the unions to continue the conditions 
prevailing when on November 28, 1955, 1t commenced 
the performance of its contract with the Atomic Energy 
Commission. 


(c) If Morrison-Knudsen Company, appellee, is a 
party to the two labor contracts which it now claims be- 
came applicable to its work in the Hanford area, never- 
theless, it wholly failed to comply with the provisions 
of those contracts by making written demand for arbi- 
tration when the dispute arose respecting its commit- 
ment to continue to pay isolation pay and to furnish 
bus transportation (Tr. 1156-1157). 


IV. 


Morrison-Knudsen Company, appellee, failed to | 
prove any joint and several liability in the amount of | 
$147,284.41, or in any amount. The evidence fails to 


establish what amount, if any, is properly chargeable 


to Teamsters Local 889 and what amount, if any, is — 
properly chargeable to Engineers Local 370. The fail- | 


ure to make such proof is fatal to appellee’s case, be- | 
cause Teamsters Local 839 was not a party to the con- | 
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tract between Associated General Contractors and Op- 
erating Engineers Local 370 and, likewise, Operating 
Engineers Local 370 was not a party to the contract be- 
tween Associated General Contractors and Teamsters 
Moeeales39 (Tr. 1157). 


V. 


Assuming, but not admitting, that Morrison-Knud- 
sen Company, appellee, did prove its right to recover 
damages in some amount against one or the other, or 
both, of the appellants, nevertheless, the award of $147,- 
284.41 1s excessive. The evidence does not sustain the 
allowances made by the trial court for Items 1, 8, 12, 16 
and 11 shown on plaintiff’s Exhibit 49: 


Item 1. Overhead salaries during strike period 
claimed and allowed in the amount of $13,389.00. 


Item 8. Equipment rentals claimed in the amount of 
$27,043.13 and allowed in the amount of $18,938.82. 


Item 12. General administrative expense claimed in 
the amount of $19,257.00 and allowed in the amount of 
617,331.30. 


Item 16. Efficiency loss for labor and supplies claimed 
in the amount of $89,370.98 and allowed in the amount 
of $75,933.89. 


Item 11. Loss of profits claimed in the amount of 
$16,592.34 and allowed in the amount of $5,936.29 (Tr. 
142-142, 1157-1158). 


VI. 


The trial court erred in refusing to permit the ap- 
pellants to prove on the cross-examination of Sam C. 
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Guess, one of appellee’s witnesses, that on November 3, 
1955, when the contract between Associated General 
Contractors, Spokane Chapter, and Operating Engi- 
neers Local 370 was in the process of negotiation, that 
Dewey Murrow, acting as Chairman of the Contractors 
Negotiating Committee, stated that they were not then 
negotiating concerning the Hanford Atomic Energy 
Project (Tr. 391), and in refusing to permit the appel- 
lants to prove by Arthur A. Rossman, a defense witness, 
that during the negotiations on that date Dewey Murrow 
specifically stated that they were not negotiating in 
respect of the Hanford Atomic Energy Project, because 
the Hanford Works agreement of September 25, 1952 
(plaintiff’s Exhibit 6) was then in effect and covered 
that area (Tr. 694-695). 


VI. 


The trial court erred in denying appellants’ motion 
to dismiss the action at the close of appellee’s case in 
chief for failure to prove that the two contracts of De- 
cember 19, 1955, and December 24, 1955, effective Jan- 
uary 1, 1956, between Associated General Contractors, 
Spokane Chapter, and the appellant Local Unions (Ex- 
hibits 2 and 3) (Tr. 439) were applicable to work with- 
in the Hanford Atomic Energy Project (Tr. 445). 


VII. 


The trial court erred in adopting and entering as the 
findings and conclusions of the court the proposed 
findings and conclusions submitted by appellee on the 


issue of liability (Tr. 123-140) and entering judgment — 


on such findings and conclusions (Tr. 144-148). 
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IX. 


The trial court erred in refusing to make findings of 
fact and conclusions of law as requested by the appel- 
lants (Tr. 149-168), because to do so would necessitate 
the entry of a judgment dismissing the action (Tr. 
168-169). 


ARGUMENT 


Argument on Point I Concerning Status of Hanford 
Atomic Energy Project as a Federal Military 
Reserve 


The basic question presented for decision is what 
meaning must be given to the expression ‘‘ Benton 
County’’ as used in the two labor contracts (Exhibits 
2 and 3) which the appellee claims were breached by 
the appellants. The appellee claims that Benton County 
as used in those contracts means that county as it ex- 
isted territorially in 1943 before the Federal govern- 
ment, with the consent of the State of Washington, con- 
verted the lands now constituting the Atomic Energy 
Project into a national defense reservation. The appel- 
lants insist that as a matter of constitutional law ‘‘ Ben- 
ton County’’ as used in the two contracts means Benton 
County as it existed territorially in December, 1955, 
when the contracts were executed more than twelve 
years after the date of the Federal acquisition. If the 
appellants are correct as to this the judgment must be 
reversed and the case dismissed irrespective of the merit 
or lack of merit in the appellants’ other contentions. 


The Constitution of the United States, Article I, Sec- 
tion 8, provides that: 
‘The Congress shall have power * * * to exercise 
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exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as 
may, by cession of particular States, and the ac- 
ceptance by Congress, become the seat of govern- 
ment of the United States; and to exercise like au- 
thority over all places purchased, by the consent of 
the legislature of the State in which the same shall 
be, for the erection of forts, magazines, arsenals, 
dockyards, and other needful buildings ;”’ 
The area in question was acquired by the Federal 
government for the specific purpose specified in that 
Section of the Constitution. 


Lands acquired by condemnation for Federal uses 
have exactly the same status as those acquired by vol- 
untary purchase. 


Kohl v. Umted States, 91 U.S. 367, 33 L.ed. 449. 


The leading case on the question now under discussion 
is Fort Leavenworth Railroad Company v. Lowe, 114 
U.S. 525, 29 L.ed. 264, decided in 1885. The decision, 
written by Mr. Justice Field, reviewed the historical 
background of the quoted constitutional provision, the 
reasons for it and the earlier decisions construing it. 
One of the earlier decisions cited and approved was 
Commonwealth v. Clary, 8 Mass. 72, decided in 1811 by 
the Supreme Judicial Court of Massachusetts, in which 
that court held that the courts of the Commonwealth 
(Massachusetts) could not take cognizance of offenses 
committed upon lands in the Town of Springfield pur- 
chased with the consent of the Commonwealth by the 
United States for the purpose of erecting arsenals 
upon them. 


It would unnecessarily prolong this brief to cite 
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the scores of decisions since that early Massachusetts 
ease to the same effect. Among the later cases are: 


Western Umon Telegraph Company v. Chiles, 
214 U.S. 274, 53 L.ed. 994 (1909, Norfolk 
Navy Yard) ; 


Umted States v. Unzueta, 281 U.S. 188, 74 
L.ed. 761 (1930, Fort Robinson Military 
Reservation in Nebraska) ; 


Arlington Hotel Company v. Fant, 278 U.S. 
439, 73 L.ed. 447 (1929, Hot Springs Mih- 
tary Hospital) ; 


Surplus Trading Company v. Cook, 281 US. 
647, 74 L.ed. 1091 (1930, Army Camp in 
Arkansas) ; 


Standard Oil Company of Califorma, 291 U.S. 
242, 78 L.ed. 775 (1934), holding that the 
San Francisco Presidio is no part of the 
State of California and reversing the Su- 
preme Court of California ; 


Murray v. Joe Gerrick & Company, 291 US. 
315, 78 L.ed. 821 (1934), holding that the 
Puget Sound Navy Yard is no part of Kit- 
sap County, Washington, and affirming the 
Supreme Court of Washington in Murray 
v. Joe Gerrick Company, 172 Wash. 365, 20 
Fa@d) 391; 

Pacific Coast Dairy v. Department of Agricul- 
ture, 318 U.S. 285, 87 L.ed. 761 (1943), hold- 
ing that Moffett Air Field in Santa Clara 
County, California, is no part of that State, 
and reversing the Supreme Court of Cali- 
fornia ; 

Johnson v. Yellow Cab Transit Company, 304 
U.S. 518, 88 L.ed. 814 (1944), holding that 
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the Fort Sill Military Reservation in Okla- 
homa is not a part of that State, and affirm- 
ing a decision of the Court of Appeals of 
the Tenth Circuit ; 


Murphy v. Love, 249 F.(2d) 783, the Court of 
Appeals of the Tenth Circuit made the same 
decision as to the Fort Leavenworth Mili- 
tary Reservation in Kansas. 

As a matter of fact, the question now under discussion 
has been foreclosed against appellee by two decisions 
already rendered by this court, namely: 

Yellowstone Park Transportation Co. v. Gal- 
latin County, 31 F.(2d) 645; 

Rogers v. Squire, 157 F.(2d) 948. 

In the earlier of these cases, the decision being by Judge 
Rudkin, it was held that by force of the quoted consti- 
tutional provision lands in Yellowstone Park were not 
taxable by Gallatin County, Montana. In the second 
cases, the decision being by Judge Healy, it was held 
that Fort Douglas in Utah is not a part of that State. 
And an even earlier decision in this Circuit is Sharon v. 
Hill, 24 Fed. 726, p. 731, decided in 1885. 


Prior to the First World War the Federal govern- 
ment acquired a large tract of land in Pierce County, 
Washington, used for the training of Federal troops. It 
was first known as Camp Lewis and is now known as 
Fort Lewis. The Supreme Court of Washintgon had 
occasion to consider the status of that Military Reserva- 
tion in Concessions Company v. Morris, 109 Wash. 46, 
186 Pac. 655. The plaintiff had a concession to operate 
barber shops in that Army Post. The taxing authorities 
of Pierce County, within the exterior limits of which 
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the Army Post was located, attempted to tax the prop- 
erty of that concessionaire. The property sought to be 
taxed was held to be immune from taxation by Pierce 
County. Perhaps no more concise statement of the ap- 
plicable law can be found than appears in that decision, 
where the Washington court said at page 51: 


‘‘Under our law, Rem. Code, Section 9101, only 
personal property wm the state of Washington can 
be listed for taxation, and the question, therefore, 
must be answered by a determination of whether 
personal property situated upon this military res- 
ervation is wm the state of Washington. It seems to 
us that the answer to this is clear, and that such 
property is without the state in both a jurisdiction- 
al and territorial sense, for, as we have seen by the 
constitution of the United States, and the act of 
the legislature of this state, both the miliary reser- 
vation itself and the jurisdiction and legislation 
over it have been granted to the United States, and 
thereby there has been created an independent sov- 
ereignty the territory of which is surrounded by 
the state of Washington, but over which the state 
of Washington has no jurisdiction. A territory has 
been created which resembles that of the District 
of Columbia, the only reservation being that the 
state of Washington can serve civil and criminal 
process therein on actions arising outside the res- 
ervation.’’ (Kmphasis by the court) 


In that quotation the Supreme Court of Washington 
likened Camp Lewis to the District of Columbia which 
was acquired in 1789 by the Federal government by 
cession from Maryland and Virginia for use as the seat 
of government. The District as originally ceded by the 
two States was one hundred square miles, of which ap- 
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proximately two-thirds was on the Maryland side of the 
Potomac River and the remainder on the Virginia side. 
In 1846 the Federal government retroceded to Virginia 
the area obtained from that State, leaving the District 
as it now exists entirely surrounded by Maryland. The 
present land area of the District is sixty-one square 
miles or less than one-tenth the area of the Hanford 
Atomic Energy Project. If a labor contract should be 
executed between an organization, like Associated Gen- 
eral Contractors, and a labor union, such as Operating 
Engineers Local 370, describing the area to which it 
was to be applicable as ‘‘the State of Maryland” we are 
confident that no court would agree that such a descrip- 
tion of ‘‘territory and work covered’’ would extend to 
the District of Columbia because, before its cession to 
the United States the District of Columbia was part of 
the State of Maryland and is now entirely within the 
exterior boundaries of that State. 


A more recent case involving the identical question 
is Arledge v. Mabry, 52 New Mexico 303, 197 P.(2d) 
884, decided 1948, in which the Supreme Court of New 
Mexico, relying in part upon Judge Healy’s decision in 
Rogers v. Squire, 157 F.(2d) 948, held that lands ac- 
quired by the United States by condemnation and incor- 
porated into the Los Alamos Atomic Energy Project 
are not in the State of New Mexico. The Los Alamos 
Atomic Energy Project in New Mexico and the Han- 
ford Atomic Energy Project in Washington were ac- 
quired at the same time by authority of the same consti- 
tutional provision and have been devoted to exactly the 
same Federal uses. If the Los Alamos Project is not 
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in or a part of Sandoval County, New Mexico, certain- 
ly the Hanford Project is not in and a part of Benton 
County, Washington. 


Another aspect of the same question became in- 
volved in Lowe v. Lowe, 150 Maryland 592, 133 Atl. 
729, a divorce case. The Maryland statute required that 
any person seeking a divorce must have been a resident 
of the State for two years next preceding the appli- 
eation. The plaintiff had resided on a Military Reserve 
within the exterior limits of that State. The lower court 
dismissed the action for want of jurisdiction and the 
Supreme Court of Maryland affirmed, stating that land 
acquired by the Federal government in accordance with 
Article I, Section 8 of the Federal Constitution ceased 
to be a part of the State. 


Counsel for the appellee may attempt to distinguish 
the decisions we have cited upon the ground that in the 
case of the Hanford Project the Federal government 
did not elect to take exclusive jurisdiction as it might 
have done pursuant to the quoted provision of the Fed- 
eral Constitution. The Supreme Court of the United 
States has already settled that question. Article I, Sec- 
tion 8 of the Federal Constitution provides that ‘‘Con- 
gress shall have power * * * to exercise exclusive legis- 
lation, etc.’’ Constitutionally, the Federal government, 
with the consent of the State, may at its election exercise 
exclusive power, but it is not required to do so. Whether 
the power to be exercised shall be exclusive or partial 
or concurrent is a matter for the Federal and State 
governments to decide as a matter of practical conveni- 
ence. In Collis v. Yosemite Park & Curry Company, 
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340 U.S. 518, 82 L.ed. 1502, the United States Supreme 
Court held that: 

‘“The National Government and the various 
states may make mutually satisfactory arrange- 
ments as to their respective jurisdiction over terri- 
tory within their borders, co-operatively adjusting, 
in the most effective way, problems flowing from 
our dual system of government; and arrangements 
of this kind will be recognized by the courts.’’ (Syl- 
labus 1) 

The fact that the Federal government in acquiring 
and operating the Hanford Atomic Hnergy Project did 
for its own convenience see fit not to exercise the full 
measure of the constitutional power that it might exer- 
cise, does not destroy the identity of the area as a dis- 
tinct Federal enclave, for, as the Supreme Court of 
Washington said in the Fort Lewis case, that area ‘‘is 
without the State in both a jurisdictional and terri- 


torial sense.’’ 


The facts which make the cited authorities controll- 
ing are not in dispute. It is elementary that both trial 
courts and appellate courts will take judicial notice of 
historical facts sufficiently notorious to be the subject of 
general knowledge including, among other things, wars 
in which the United States has been engaged and all 
matters connected therewith and matters concerning 
state and local history and especially matters occurring 
within the limits of the court’s own territorial jurisdic- 
tion. 20 Am. Jur., Evidence, Sections 50-64, pp. 74-86. 
Especially in this case the court can take judicial notice 
of the historical facts relative to the acquisition and op- 
eration of the Hanford area. This Court has already 
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been called upon to consider that subject in Umted 
States v. Priest Rapids Irrigation District, 175 F.(2d) 
524, and Richland Irrigation District v. United States, 
222 F.(2d) 112. However that may be, the controlling 
facts in this case were not left as a matter of judicial 
notice. They were developed by appellants’ original and 
supplemental requests for admissions under Rule 36, 
Rules of Civil Procedure, and the appellee’s answers to 
those requests (Tr. 53-58; 58-62; 62-63; 64-65). The 
Court will have in mind that the attack on Pearl Har- 
bor occurred on December 7, 1941, and a declaration of 
war followed immediately. The undisputed facts devel- 
oped by the requests for admissions establish that the 
contract between the United States Atomic Energy 
Commission and appellee, dated November 25, 1955 
(Exhibit 1) covered work to be performed exclusively 
within the area known as ‘‘Hanford Atomic Products 
Operation’’ or ‘‘Hanford Atomic Energy Project,”’ 
and frequently referred to during the trial as the ‘‘ Han- 
ford Area.’’ On February 18, 1948, the war having then 
been in progress approximately fifteen months, the Sec- 
retary of War addressed a letter to the Attorney Gen- 
eral stating that it was necessary that the United States 
acquire certain lands in Benton County, Washington, to 
be utilized for the establishment of a military reserva- 
tion and that the utmost haste in expediting the project 
was vital to the successful prosecution of the war. The 
proposed establishment was then referred to as ‘‘Gable 
Project.’’ Accordingly, on February 23, 1943, the Unit- 
ed States District Attorney for the Eastern District of 
Washington, at the direction of the Attorney General, 
filed a condemnation petition in the United States Dis- 
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trict Court for the Eastern District of Washington, de- 
scribing the lands sought to be acquired in Benton 
County, identified as ‘‘Area A’’ containing 176,323 
acres, more or less. On that day the court entered an 
order granting the United States the right of immedi- 
ate possession upon a showing that the lands were re- 
quired in time of war for military, naval or other war 
purposes. Later and on April 12, 1943, the Secretary 
of War requested that the condemnation petition be 
amended to include additional lands described as 
‘Areas A, D and E”’ aggregating a total of 206,123 
acres, more or less, of which 199,723 acres were lo- 
cated within Benton County and an additional 6,400 
acres, more or less, in Benton, Yakima and Grant 
Counties. An amended condemnation petition was filed 
on April 22, 1943, and the court again entered an order 
granting the United States the right of immediate pos- 
session upon a showing that the lands were being ac- 
quired in time of war for military, naval or other war 
purposes. At this time the proposed establishment was 
called ‘‘Hanford Engineering Project.’’ The War De- 
partment took possession of all the described lands and 
thereafter acquired additional lands so that ultimately 
the Project included in excess of 400,000 acres (625 


square miles), the greater portion being within the ex- - 
terior limits of Benton County. Following the termina-— 


tion of the war Congress passed the Act of August 1, 
1946, known as the ‘‘ Atomic Energy Act’”’ (42 U.S.C.A. 
Sec. 2011-2281). By authority of that Act the President, 


by Executive Order No. 9816, dated December 31, 1946 | 


(42 U.S.C.A., page 192, following Sec. 2031) trans-] 


ferred all of the lands and property which at that time 


{ 
{ 
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were known as ‘‘ Manhattan Engineering District, War 
Department’”’ to the Atomic Energy Commission. At 
all times since that transfer that Commission has pos- 
sessed and operated the Project for the production of 
fissionable material as provided by the Atomic Energy 
Act of 1946 as amended. 


Immediately after the War Department took posses- 
sion of the described lands it entered into a contract 
with Du Pont De Nemours & Company for the con- 
struction and operation of a plant, the performance of 
architect-engineer services and other work and services 
all as directed by the United States Government, and 
pursuant to such contract and directions fissionable ma- 
terial was produced and used for war purposes. After 
the transfer of the area to the Atomic Energy Commis- 
sion it entered into a similar contract with the General 
Electric Company for the construction of additional 
plants, the operation of facilities, the performance of 
architect-engineer services, and for other work and 
services all as directed by the Atomic Energy Commis- 
sion, and pursuant to that contract and directions fis- 
sionable materials were produced in accordance with 
the Atomic Energy Act of 1946 as amended by the 
Atomic Energy Act of 1954. 


The contracts of Du Pont and General Electric Com- 
panies covered not only the construction and operation 
of facilities for the manufacture of fissionable mate- 
rials but also the performance of many related engi- 
neering, architectural and research services. The con- 
tracts also included the construction, management and 
operation of extensive housing and business facilities 
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required to meet the needs of employees, together with 
all necessary municipal services. The Federal govern- 
ment acquired the lands by purchase and condemnation 
and has always used them for the construction and op- 
eration of a plant for the production of fissionable ma- 
terials. While the Federal government did not elect to 
take exclusive jurisdiction of the area, it has controlled 
all ingress and egress to and from the area and only 
those with official business and appropriate identifica- 
tion and security clearance have been permitted within 
the area. 


From time to time from February 23, 1943, as the 
United States acquired additional lands in Benton 
County and adjoining counties for use as the Hanford 
Atomic Project Operation, all lands and facilities, the 
ownership of which became vested in the Federal gov- 
ernment, have been immune from taxation by the State 
of Washington and its political subdivisions, including 
the County of Benton. 


The foregoing facts were developed by appellee’s ad- 
missions made to the appellants’ requests. The appellee 
also filed original and supplemental requests for ad- 
missions under Rule 36 (Tr. 66-85; 86-89; 89-119; 119- 
121). In the main, these requests and answers developed 
further facts emphasizing the distinct character of the 
Hanford area as a Federal reserve. By appellee’s re- 
quests it was established that after the Hanford area 
had been transferred to the Atomic Energy Commission 


by reason of special arrangements between the authori- — 
ties of the State of Washington, Federal authorities and — 


contractors doing work within the area, compensation to 


i 


i 
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injured workmen and their dependents was made under 
a plan similar to the provisions of the Washington 
Workmen’s Compensation Act, but that this plan was 
administered by special administrative procedures ap- 
plicable to that area only and not applicable to Benton 
County or the State generally. That plan for compen- 
sating inJured workmen and their dependents was es- 
tablished by a contract made pursuant to Chapter 85, 
Laws of Washington 1943 as amended by Chapter 144, 
Laws of Washington 1951 (See Request 8, T'r. 68; An- 
swer to Request 8, Tr. 87, and Contract, printed in full 
at appellee’s direction, Tr. 97-119). 


The Atomic Energy Act, 42 U.S.C.A. Section 2208, 
provides: 

“*In order to render financial assistance to states 
and localities in which the activities of the Com- 
mission are carried on, and in which the Commis- 
sion has acquired property previously subject to 
state and local taxation the Commission is author- 
ized to make payments to state and local govern- 
ments in lieu of property taxes. Such payments 
may be made in the amounts, and at the times and 
upon the terms the Commission deems appropri- 
ate — oe mm?) 

The appellee saw fit to introduce in evidence Exhibits 
17 and 18 (Tr. 767-768). Exhibit 18 is a contract, dated 
February 16, 1955, between Atomic Energy Commis- 
sion and Richland School District 400 by which the 
Atomic Energy Commission assumed the financial ob- 
ligation of maintaining the public schools, in whole or 
in part, during the school year 1954. Exhibit 17 is a sim- 
ilar contract, dated February 13, 1956, covering the 
school year 1955-1956. These contracts both recite that 
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because all, or substantially all, property that would 
normally be taxable for the support of public schools 
had been included in the non-taxable Hanford area, it 
was necessary that the Atomic Energy Commission ad- 
vance funds to maintain public schools. 


If in 1955 and 1956 Benton County territorially and 
jurisdictionally was the same Benton County as it had 
existed territorially before the filing of the condemna- 
tion petition on February 23, 1948, why was the Atomic 
Energy Commission entering into a contract to estab- 
lish a system of Workman’s Compensation applicable 
to the Hanford area only and making contracts to 
maintain public schools required because of the activi- 
ties of the Federal government in that area? 


The liability findings proposed by the appellee and 
adopted by the trial court (Tr. 123-136) fail to state 
whether the Hanford Atomic Energy Project is or is 
not a part of Benton County. They simply ignore that 
vital issue. 


The specifications of error next to be argued require 
an extended reference to the 20 exhibits introduced on 
the liability hearing (listed and described in Appendix 
L) as well as detailed reference to much of the oral evi- 
dence introduced at that hearing and appearing at vari- 
ous places throughout the three volumes of the printed 
transcript of record. For more ready reference, we have 
made an abstract of this oral evidence and are printing 
it as Appendix II with such comments as seem appro- 


priate. This is a chronological statement of events from — 
December 31, 1946, when the Hanford Area was trans- | 


ferred from the War Department to the Atomic Hnergy 
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Commission to May 8, 1956, when the appellee’s original 
complaint was filed. 


Argument of Points II and VI 
Re Status of Hanford Atomic Works Project 


These two specifications of error involve substan- 
tially the same general question and may be discussed 
together. 


If, for the reasons stated in the foregoing argument 
of Point I, the court shall not hold that the Hanford 
Area, as a matter of constitutional law, is not a part 
of Benton County, then it will become necessary to 
consider what the parties intended the term ‘‘ Benton 
County’’ to mean as used in the two labor contracts 
(Exhibits 2 and 3). 


In the preceding section of this brief, entitled : ‘‘ Pro- 
CEEDINGS BEFORE TRIAL,’’ page 3, we stated the sub- 
stance of the affirmative defense pleaded by both ap- 
pellants in their respective answers to the effect that 
the contracts as written do not include, and were not 
intended to include, the Hanford Area. 


Before the introduction of evidence on the liability 
hearing appellee’s counsel made a ‘‘motion to strike 
the affirmative defenses as set forth in the answers of 
the Teamsters and the Operating Engineers to the 
amended complaint’’ (Tr. 182). The only reason then 
assigned for that motion was that to permit proof as 
to the circumstances surrounding the parties when the 
contracts were being negotiated would violate the Parol 
Evidence Rule (Tr. 183). When granting that motion 
ome court said : 
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‘‘They (meaning the parties negotiating for As- 
sociated General Contractors and for the Local 
Unions) certainly knew, as everyone knows, what 
the situation was with reference to the Hanford 
area and if they did not intend to, if they intended 
it should be excluded from this contract it seems 
to me that the lawyers on one side or the other 
would have spelled it out in plain English and 
said so.’’ (Tr. 190) 

With the utmost respect to the able and conscientious 
trial judge, we think that statement is a typical exam- 
ple of begging the question. It is, of course, true that 
if when the two contracts were being negotiated the 
Union negotiators had foreseen the possibility that 
some member of the Associated General Contractors 
would later claim that the term ‘‘ Benton County’’ was 
intended to include the Hanford area, additional lan- 
guage might have been inserted to expressly preclude 
that possibility. On the other hand, if it was intended 
that the term ‘‘Benton County’’ was meant to include 
the Hanford area the contractors’ representatives 
might likewise have insisted upon some plain language 
expressly so stating. If express words of inclusion or 
exclusion would make the contracts clearer than they 
are, as the trial judge suggested, that is an admission 
that in the absence of such additional words of inclusion 
or exclusion the contracts as written are ambiguous in 
some degree. If that be so, the Parol Evidence Rule is 
clearly inapplicable. Bearing in mind that these two 
contracts, effective as of January 1, 1956, were nothing 
but a revision and a continuation of the earlier con- 
tract of September 1, 1952 (Exhibit 4), which had | 
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never been applicable to the Hanford area, it would 
seem that if the Associated General Contractors in- 
tended to so radically change the existing status terri- 
torially, the greater obligation was on it to make the 
meaning clear beyond doubt. The applicable rule is con- 
cisely stated in Nash v. Towne, 72 U.S. 689, page 699, 
18 L.ed. 527, page 529, as follows: 

‘‘Courts, in the construction of contracts, look 
to the language employed, the subject-matter and 
the surrounding circumstances. They are never 
shut out from the same light which the parties en- 
joyed when the contract was executed, and, in that 
view, they are entitled to place themselves in the 
same situation as the parties who made the con- 
tract, so as to view the circumstances as they 
viewed them, and so to judge of the meaning of 
the words and of the correct application of the lan- 
guage to the things described.”’ 

The rule stated in the cited case has been recognized 
and applied in this Cireuit. 


In Nevada Consolidated Copper Company v. Con- 
solidated, ctc. (U.S.D.C. Nev.) 44 F.(2d) 192, page 
199, the court said: 


‘‘It is a fundamental principle of construction 
that all contracts are to be construed in the light of 
the circumstances surrounding their execution.’’ 


That opinion of District Judge Norcross was adopted 
as the opinion of this court, 64 I'.(2d) 440; Certiorari 
denied 290 U.S. 644, 78 L.ed. 574. Additional authori- 
ties on this point are cited in Appendix III. 


For the reasons stated in the preceding argument of 
Point I, the appellants are not claiming that the con- 
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tracts are ambiguous or uncertain. It is the appellee 
that injects the ambiguity, if there is one, by insisting 
that at the time these contracts were negotiated in the 
latter part of 1955 the Hanford Atomic Energy Project 
legally, jurisdictionally and geographically was non- 
existent. However that may be, the striking of defend- 
ants’ affirmative defenses has now ceased to be of any 
great materiality. 


In the first place, the appellee to prevail had the bur- 
den of proving that the two contracts effective January 
1, 1956, were applicable to the Hanford area. It was 
not relieved of that burden because the appellants af- 
firmatively said that they were not applicable. 


In the second place, as the trial court indicated at a 
later stage of the trial (Tr. 377-378), in view of the 
oral and documentary evidence, the court was no longer 
concerned with any technical questions of pleading, but 
rather with the effect to be given to the undisputed 
evidence. 


In the third place, most of the evidence which would 
have been admissible, if the affirmative defenses had not 
been stricken, later came into the record under the trial 
amendment set forth at page 10. 


In the fourth place, both the oral and documentary 
evidence introduced by the appellee itself proves con- 
elusively that the two contracts in question were not 
applicable to the Hanford area. 


The statement of events from December 31, 1946, to 
May 8, 1956, detailed in Appendix II, needs but little 
elaboration, but the following vital facts warrant em- 
phasis and some reiteration. 
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1) On or about September 21, 1955, Kenneth M. 
MeCaffree, who had ceased to have any connection with 
the Hanford Contractors Negotiating Committee in the 
previous October, 1954, started an agitation to elimi- 
nate isolation pay and bus transportation. Whether at 
that time Doctor McCaffree was representing or mis- 
representing that committee is not of controlling impor- 
tance. However, the fact is that his intrusion created 
apprehension on the part of all concerned, including 
the executives of the Atomic Energy Commission. 


2) At that time (September 1 ,1955) the contract of 
September 1, 1950 (Exhibit 4) between Associated 
General Contractors and the Local Unions and the 
Hanford Works Agreement of September 29, 1952 
(Exhibit 6) were both in effect, the first being apph- 
cable to construction work outside of the Hanford area, 
the other being applicable only to similar work within 
the Hanford area. Both remained in effect until De- 
cember 31, 1955. 


3) The contract between the appellee and the Atomic 
Energy Commission for the construction of additional 
facilities (Exhibit 1) was entered into on November 
20, 1955, and performance was commenced on Novem- 
ber 28, 1955. In that contract the appellee stipulated to 
continue the working conditions then existing under 
the Hanford Works Agreement. 


4) On December 15, 1955, Doctor McCaffree sub- 
mitted his first written proposal (Exhibit 12) which, 
if accepted by the Unions, would have materially 
changed the then existing Hanford conditions respect- 
ing isolation pay and bus transportation. This proposal 
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not being accepted, Doctor MecCaffree then by his letter 
of December 29, 1955 (Exhibit 16) gave conditional 
notice of the termination of the Hanford Works Agree- 
ment as of December 31, 1955, but stating that the Han- 
ford Contractors would not stop work as of January 
1, 1956, but would maintain wages and conditions in 
effect on December 31, 1955, until new agreement could 
be completed and that the wage policy would remain 
unchanged. 


0) The pre-job conference attended by Mr. Knack 
and Mr. Reed, representing the appellee, and by rep- 
resentatives of the Unions was held at Pasco on Jan- 
uary 19, 1956. On that day My. Knack, the appellee’s 
Director of Labor Relations, made the same identical 
commitment to both Mr. Thurston of the Atomic En- 
ergy Commission and to the Union representatives that 
Doctor McCaffree had made in his letter of December 
29, 1955 (Exhibit 16). 


6) Following the cancellation notice of December 29, 
1955 (Exhibit 16) Doctor McCaffree continued to make 
written proposals to the Unions. One of these was made 
on January 13, 1956 (Exhibit 13) and another was made 
On Wie ae day of March, 1956 (Exhibit 14). Being un- 
able to dominate the situation, Doctor McCaffree, by 
his letter of March 8, 1956 (Exhibit 10) attempted to 
assign ‘‘bargaining rights’’ from Hanford Contractors 


Negotiating Committee to the Associated General Con- 


tractors. This was the letter that ‘‘flabbergasted”’ Mr. 
Guess (Tr. 381-382). 


7) During the same period that Doctor McCaffree i 


was making his proposals a legitimate committee rep- 
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resenting Associated General Contractors of America, 
Ine., Spokane Chapter, of which Mr. Sam C. Guess was 
Executive Secretary, was attempting to prevail upon 
the Union representatives to agree to an addendum or 
amendment of the contracts effective January 1, 1956, 
for the express purpose of changing the existing state 
of affairs respecting isolation pay and bus transporta- 
tion. These negotiations finally resulted in the ‘‘Han- 
ford Project Proposal’’ of March 10, 1956 (Exhibit 7), 
which was specifically rejected by the Unions on March 
14, 1956, and notice of which rejection was given to the 
Associated General Contractors at the meeting of 
March 16, 1956. 


If the contracts effective on January 1, 1956, as writ- 
ten, applied to work in the Hanford Area why was Doc- 
tor McCaffree and the Committee representing Asso- 
ciated General Contractors during the period from De- 
cember 15, 1955, to the middle of March, 1956 attempt- 
ing to get the Unions to agree to amendments? 


It will be recalled that Mr. Sam C. Guess, as Execu- 
tive Secretary of Associated General Contractors of 
America, Inc., Spokane Chapter, executed the two labor 
contracts which the appellee claims were breached by 
the Unions. Mr. Guess’ evidence as a witness for the 
appellee is a complete answer to the appellee’s conten- 
tion that the two contracts as written were applicable, 
or were intended to be applicable to the Hanford Area. 


On his direct examination by counsel for appellee 
Mr. Guess testified that in the early part of January, 
1956, after the two contracts in question had become 
effective, the Contractors’ representatives indicated to 
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the Union representatives, and particularly to Mr. Sew- 
ell Davis of the Teamsters, that they were prepared to 
sit down and talk about hardship cases and that the 
proposals made to the Unions would have meant a mod- 
ification of Exhibits 2 and 3. Those proposals were defi- 
nitely turned down by the Unions at a meeting on March 
16, 1956 (Tr. 326-333). 

Later and on cross-examination by counsel for Oper- 
ating Engineers Local 370 Mr. Guess was even more 
specific. His attention was called to Exhibit 7 (the Han- 
ford Project Proposal of March 10, 1956). Mr. Guess 
sald it was a copy of a proposal finally drafted and sub- 
mitted to the Operating Engineers and Teamsters; that 
it was intended as an addendum to the existing A.G.C. 
agreements (Tr. 366-367). If there is any doubt as to 
what Mr. Guess meant by an addendum that doubt is 
dissipated by his later statement appearing where, in 
answer to a question concerning Exhibit 7, he said 
‘‘This was going to be an amendment to the A.G.C, 
OrecemMcnt. "GhE. wooo 


Again, on re-direct examination by appellee’s coun- 
sel, Mr. Guess said: 

‘‘We offered in the instance of the Hanford 
Agreement to make an addendum to the A.G.C. 
agreement. * * * It was an addendum—it was to 
be an addendum to the A.G.C. agreements. * * * 
We were attempting to arrive at some method or 
some machinery by which the labor harmony could 


be reached at Hanford. It was our intention and | 
our express purpose and our expression in writ- © 


ing to those unions to make this machinery or the 


clauses under which we would operate a part of an | 
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addendum to the normal A.G.C. agreement.” (Tr. 
394) 

During the cross-examination of Mr. Guess an argu- 
ment arose between counsel for the appellee and coun- 
sel for Operating Engineers Local 370. Appellee’s 
counsel then made the novel argument that, in spite 
of the positive evidence of his own witness, the two 
contracts between Associated General Contractors and 
the two appellant Unions (Exhibits 2 and 3), as writ- 
ten, must have become applicable to the Hanford Area 
because, as he claimed, the Hanford Works Agreement 
of September 29, 1952 (Exhibit 6) had been cancelled 
by Doctor McCaffree’s letter of December 29, 1955 (Ex- 
hibit 16). Hence appellee’s counsel argued that if the 
two labor contracts (Exhibits 2 and 3) did not auto- 
matically become applicable to the Hanford Area there 
would be no written contract to support appellee’s claim 
for damage. This perverted logic has a Latin name but 
for the moment we have forgotten what it is. 


Specification of Error VI requires but little argu- 
ment. 


If the documentary evidence, supplemented by the 
oral evidence of Mr. Guess, is not sufficient to demon- 
strate the complete lack of merit in appellee’s claim, 
then clearly under the authorities cited above and in 
Appendix IIT it was reversible error to deny appellants’ 
offer to prove that when the two contracts were being 
negotiated it was specifically agreed that construction 
work within the Hanford Area was not within the scope 
of the negotiation. 


Mr. Dewey Murrow was Chairman of the Committee 
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negotiating the contract executed on December 24, 1955 
(Exhibit 3) between Associated General Contractors 
of America, Inc., Spokane Chapter, and Operating En- 
gineers Local 370 (Tr. 354). When Mr. Guess was on 
the stand as a witness for the appellee counsel for Op- 
erating Engineers undertook to prove by him that on 
November 3, 1955, when that contract was in the process 
of negotiation, Mr. Murrow stated specifically that they 
were not then negotiating concerning work within the 
Hanford Atomic Energy Project. An objection was in- 
terposed by appellee’s counsel and sustained (Tr. 391). 
Later, during the presentation of the appellants’ case, 
when counsel for Operating Engineers Local 370 was 
examining Mr. Arthur A. Rossman, Business Manager 
of that Local Union, an offer was made to prove that 
during these negotiations, and specifically on November 
3, 1955, Mr. Murrow stated that they were not negotiat- 
ing in respect of the Atomic Energy Project because 
the Hanford Works Agreement of September 25, 1952 
(Plaintiff’s Exhibit 6) was then in effect and covered 
that area. An objection to this offer of proof was sus- 
tained (Tr. 694-695). 

If this case is not dismissed by this Court for the 
reasons already urged, it must be reversed for refusal 
to permit the proof so offered. Under the authorities — 
cited above and supplemented by the authorities cited — 
in Appendix III, that offered proof was material and 
vital. 
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ARGUMENT OF POINT III A 


Morrison-Knudsen Company, Inc., Not a Party to Either 
of the Labor Contracts Involved 


The appellee sues for the alleged breaches of two dis- 
tinct contracts. One (Exhibit 2) is a contract executed 
on December 19, 1955, between Associated General Con- 
tractors of America, Spokane Chapter, and Teamsters 
Local 839. The other (Exhibit 3) is a contract dated 
December 24, 1955, between Associated General Con- 
tractors, Spokane Chapter, and Operating Engineers 
Local 370. The appellee Morrison-Knudsen Company, 
Inc., executed neither of these contracts and, so far as 
the evidence goes, it never agreed to be bound by either. 
True, it had become a member of Associated General 
Contractors sometime in February of 1955, before the 
contracts were exectued later in that year, but there is 
no evidence disclosing what rights mere membership 
in the Association conferred or what obligations mere 
membership entailed. 


Ketcher v. Sheet Metal Workers, 115 F.Supp. 802, 
is authority for the proposition that the appellee, not 
having executed either of the contracts, lacks the right 
to claim damage for their breach. This is a decision of 
the United States District Court, Eastern District of 
Arkansas, decided October 14, 1953. It arose out of a 
labor contract between an association of employers 
sintilar to Associated General Contractors and a sheet 
metal workers union. The plaintiff Ketcher was a mem- 
ber of the employers’ association. The contract was ex- 
ecuted only by the association and not by Ketcher, that 
is to say, Ketcher in that case was in exactly the same 
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position as the appellee is in this case. The complaint 
set out two causes of action. 

The first cause of action was against the union for its 
alleged breach of contract in failing to furnish work- 
men requested by the employer. 


The second cause of action was against the union and 
other employers — competitors of Ketcher — for con- 
spiracy, it being claimed that the other employers con- 
spired with the union to deny the plaintiff the workmen 
he required. 


On the first cause of action jurisdiction was invoked 
solely under the Taft-Hartley Law, being the same pro- 
vision of that Act which the appellee invokes in this 
ease. That first count was dismissed for the sole reason 
that Ketcher, not having executed the contract, could 
not maintain an action for its breach. 


siete ia 


The second cause of action, a tort action for con- | 
spiracy under Arkansas law, was sustained, not under — 


the Taft-Hartley Law, but solely because its allegations 
were sufficient to invoke Federal jurisdiction on the 
ground of diversity of citizenship. 


The trial judge in this case, when ruling on appel- | 


lants’ objection, only expressed the view that in the ab- 
sence of an appellate court decision he was not neces- 
sarily bound by the decision of another district judge 
(Tr. 441-442), and with that we, of course, agree. 


When the two contracts were offered in evidence the 


| 
! 


i 
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court admitted them, over objection, saying that proof ’ 
of membership in the Association was sufficient to jus- | 
tify the admission of the contracts as exhibits, but spe- 
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cifically stating that eventually there should be more 
proof in the record in view of the objection. The court 
at that time said: 

‘‘T would feel more comfortable if you (appel- 
lee’s counsel) had more proof on it which, I under- 
stood, that you were going to produce by other wit- 
nesses.’’ (Tr. 201-202) 

No proof was produced beyond the bare fact that in 
February, 1955, the appellee had become a member of 
the Association. It is not necessary for us to insist that 
under no circumstances can a member of an employers 
association maintain an action founded on a contract 
executed only by the association, although that is what 
the Ketcher case holds. If the appellee had produced 
some additional evidence, such as the trial judge sug- 
gested, possibly the objection based upon the Ketcher 
decision would have been eliminated, but no proof of 
anything more than bare membership was produced. If, 
for instance, by Mr. Sam C. Guess, Executive Secretary 
of Associated General Contractors, the appellee, had 
proved by the by-laws of the Association, or otherwise, 
what are the rights and the obligations incident to mem- 
bership a different situation might be presented. The 
fact of the matter is Mr. Lee J. Knack, the appellee’s 
Labor Relations Director, testified at some length and 
at various places in the record that when the appellee 
became a member of the Associated General Contractors 
in February, 1955, the Chief Joseph Dam then under 
construction by the appellee was expressly excluded 
from the coverage of the then existing contract between 
Associated General Contractors and the unions affiliat- 
ed with the Pasco-Kennewick Building Trades Council 
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(Tr. 197-198, 207). Thus it appears that the appellee 
now insists upon claiming the benefits of a union con- 
tract if it serves its purpose, but otherwise is free to 
escape its obligations. 


It may be that this Court will not find it necessary to 
decide this particular question because other questions 
already argued, and remaining to be argued, are deci- 
sive whether the Ketcher case is right or wrong. 


ARGUMENT OF POINT III-B 
Concerning Appellee’s Commitment at the Pre-Job Con- 
ference of January 5, 1956, to Continue Existing Work- 
ing Conditions Under Hanford Works Agreement 
As has several times been stated, Doctor McCaftree 
on September 21, 1955, nearly a year after he had 
ceased to be Executive Secretary of Hanford Contrac- 
tors Negotiating Committee, started an agitation to 
eliminate isolation pay and bus transportation. This 


was two months before the contract between the appel- | 


lee and the Atomic Energy Commission was executed 
on November 25, 1955 (Exhibit 1). That contract pro- 
vided for the construction of additional facilities to 


cost the Atomic Energy Commission in excess of $1,- | 


800,000.00, and work was commenced on November 28, | 


1955, while the Hanford Works Agreement was still in 
effect. The appellee agreed to observe the provisions of 


the Hanford Works Agiecement so long as it remained — 


in force. Some preliminary work, including some exca- — 


vation, was already done before the pre-job conference 


of January 5, 1956 (Reed, Tr. 404). After the contract | 


between appellee and the Atomic Energy Commission 
had been executed and after the work had been com- 


. 
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menced Doctor McCaffree on Decembr 29, 1955, wrote 
the letter by which he attempted to conditionally cancel 
the existing Hanford Works Agreement, but in that 
letter he stated that existing conditions would be main- 
tained until a new agreement could be reached (Ex- 
hibit 16). Repeatedly throughout the lability hearing 
counsel for the appellee insisted that Doctor McCaffree 
did not have any authority to speak for or bind the ap- 
pellee Morrison-Knudsen (Tr. 229, 260, 492, 729). 


The appellants do not claim that Doctor McCaffree 
did have any authority to speak for or bind the appel- 
lee. The fact seems to be that, taking Doctor McCaf- 
free’s word for it as appellee’s witness on rebuttal, he 
had no authority to speak for anyone other than him- 
self, and he had no interest in the matter. However that 
may be, his intrusion had created a delicate situation. 
It can be readily understood why Mr. Thurston of the 
Atomic HKnergy Commission was gravely concerned 
about the possibility that this major construction pro- 
gram might be interrupted because of the activities of 
Doctor McCaffree. For that reason he requested Mr. 
Lee J. Knack, the appellee’s Labor Relations Director, 
and Mr. Ramon E. Reed, its Project Manager, to be 
present at the conference at Richland on the morning 
of January 5, 1956. Following that Richland meeting 
the customary pre-job conference was held at Pasco 
that afternoon between Mr. Knack and Mr. Reed, repre- 
senting the appellee, and Mr. Knapp and others, rep- 
resenting the interested unions affiliated with the Pasco- 
Kennewick Building Trades Council. At that meeting 
Mr. Knack definitely agreed that the appellee would 
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continue the payment of isolation pay and the furnish- 
ing of bus transportation, as it had been doing since it 
commenced the performance of its contract on Novem- 
ber 28, 1955. Mr. Knack admits that he made this com- 
mitment not only to the representatives of the Unions 
then present, but also to Mr. Thurston of the Atomic 
Energy Commission. In Appendix IV we have set out 
a full abstract of all the evidence concerning the com- 
mitment, which Mr. Knack admits he did make at that 
pre-job conference. 


Without repeating all the detailed evidence which 
appears in the appendix, it will be sufficient now to 
quote one short excerpt from Mr. Knack’s cross-ex- 
amination by counsel for Operating Engineers Local 
310: 


‘‘@. Yes, you say now that what you told them ! 


was you were not going to discontinue the isolation 


pay and you were not going to discontinue the bus | 


transportation ? 
A Phat 1s eorrect. 
Q. Well, did you say, did you qualify that and 


say ‘Now’ or ‘Until the end of this job’ or ‘Half- | 
way through this job?’ How did you qualify that, | 


if you did qualify it? 
A. I didn’t qualify it.”” (Tr. 714-715) 


Later, on cross-examination by counsel for Teamsters 


Local 839, Mr. Knack said: 


‘“Q. Well, isn’t that, in substance, what you | 
meant when this morning you said you didn’t want — 


to be used as a wedge, when last Monday or a week 
ago Monday you said you didn’t want to get ‘in the 


a 
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bite of the line?’ Isn’t that, in substance, what you 
meant ? 

A. Well, in substance, what I meant, sir, was 
that I didn’t want to be—our company to be the 
people who were going to lead the way and be put in 
a position—as a newcomer to the work, we had not 
been involved in these things in the past, our posi- 
tion was somewhat different from other contrac- 
tors, substantially different, as a matter of fact, 
and that I didn’t want my company being the com- 
pany that was going to be the party to come into 
that area and cause conditions, either to the area 
or to ourselves— 

Q. That is, you didn’t want to disrupt a work- 
ing arrangement that had been in existence for 
some considerable time ? 

A. At the particular time, in view of the con- 
versations that I had had with Mr. Thurston, I felt 
that it was expedient for our company, even though 
the request had been unofficial, under the circum- 
stances, to abide by that request.’’ (Tr. 722-723) 


In conformity with that commitment of Mr. Knack, 
isolation pay and bus transportation were continued, 
but on the morning of March 22, 1956, the work stop- 
page occurred, because, and only because, the appellee 
violated its commitment and then failed to make the 
necessary buses available at the North Richland en- 
trance to the barricaded area. The ensuing work stop- 
page was not a strike by the Unions. It was a lockout 
by the employer. 

In the light of Mr. Knack’s unqualified admissions, 
appellee’s counsel, in proposing findings of fact at the 
conclusion of the liability hearing, could not and did 
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not ask the court to find that this commitment was not 
made. Those findings only say that the Knack commit- 


ment was not made ‘“‘as a contractual commitment’’ 
(Tr. 186, Finding VIIT). 


The appellants do not claim that the commitment 
became binding on appellee because originally made by 
Doctor McCaffree on December 29, 1955. It became 
binding upon the appellee because with full knowledge 
of it and the conditions resulting from it Mr. Knack, 
wno did have authority, adopted it, ratified it and on 
January 5, 1956, made it his own. It is not important 
whether Mr. Knack’s commitment is called a ‘‘contrac- 
tual commitment’’ or a ‘‘waiver’’ or an ‘“‘estoppel.’’ It 
was formally made to the representative of the Atomic 
Energy Commission as well as to the representatives 
of the Unions, and it is futile for the appellee to now 
claim that it was not to be taken seriously. 


~ In Texas v. Florida, 306 U.S. 398, page 425, 83 L.ed. 
817, page 835, Mr. Justice Stone, concisely stated a self- 
evident, legal truth in these words: 

‘(When one intends the facts to which the law at- 
taches consequences, he must abide the conse- 
quences whether intended or not.”’ 

One more, and a final, reference to Doctor McCatf- 
free may be warranted. He was called as a rebuttal wit- 
ness by the appellee and cn cross-examination by coun- 
sel for Operating Engineers Local 370 (Tr. 733) was 
being questioned as to his activities subsequent to Sep- 
tember, 1955—a year after he had ceased to be Hxecu- 
tive Secretary of the Hanford Contractors Negotiating 
Committee but was still continuing to write letters on 
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its letterhead and signing those letters as its Executive 
Secretary. He was asked if in his negotiations with the 
Operating Engineers Local 370 and Teamsters Local 
839 he disclosed to them the facts relative to his au- 
thority to speak for that Committee or any of its mem- 
bers, and to that inquiry he made the flippant answer 
‘““T was asked for none’’ (Tr. 735, 746). That brand of 
business ethics may be permissible—or even commend- 
able—in a Doctor of Philosophy, but if practiced by a 
less cultured business agent of a labor union he would 
probably be inviting congressional investigation. 


We do not wish to be understood as imputing to ap- 
pellee’s counsel any responsibility for the delinquencies 
of Doctor McCaffree, if they were delinquencies. On the 
contrary, we think counsel are entitled to much credit 
for disclosing the real facts when they produced Doctor 
McCaffree as their rebuttal witness. 


ARGUMENT ON POINT IV 
Joint and Several Liability 

The judgment entered on April 14, 1958 (Tr. 144- 
148) provides that the appellee have judgment against 
the two Local Unions ‘‘jointly and severally’’ in the 
amount of $147,284.41, with interest and costs. 

The appellants requested findings as provided by 
Rule 52-B of the Rules of Civil Procedure which find- 
ings appear in the Transcript of Record, Vol. 1, pp. 
149-168. In addition to the request for proposed find- 
ings, appellants moved that the judgment entered on 
April 14, 1958, be altered and amended (Tr. 170) by 
striking therefrom the provision that the appellee have 
Judgment against the appellants jointly and severally 
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for the reason that the evidence failed to establish any 
joint liability in the amount stated, or in any amount 
whatsoever. When this motion to amend the judgment 
was presented to the trial court on May 8, 1958, coun- 
sel for the appellee, by plain implication if not by ex- 
press statement, agreed that the judgment as originally 
entered would have to be amended and thereupon 
drafted an amendatory order which the trial judge 
entered on that date (Tr. 171-174). 


Two separate and distinct contracts are involved: 


(1) A contract between Associated General Contrac- 
tors and Teamsters Local 839, dated December 19, 1955 
(Exhibit 2). The Engineers Local 370 is not a party to 
that contract. 


(2) A contract between Associated General Contrac- 
tors and Engineers Local 370, dated December 24, 1955 
(Exhibit 3). Teamsters Local 839 is not a party to that 
contract. 


The appellee, Morrison-Knudsen Company, Ine., is 
not named as a party to either of these contracts and 
the evidence fails to establish that at any time before 
the work stoppage occurred on March 22, 1996, it ever 
agreed to be bound by either of the contracts for the 
alleged breach of which it is now claiming damages. For 
the present purposes it may be assumed that the appel- 
lee might have maintained an action on one or the other 
or both contracts because, and only because, it claims 
it was a member of the Associated General Contractors 
at the time the contracts were negotiated in December, 
1955. Whether or not mere membership in Associated 
General Contractors without more makes the appellee 
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a beneficiary of the contracts is not material to the pres- 
ent question. 


If it were not for Rule 20-a of Federal Rules of Civil 
Procedure the attempt to sue the two Locals on differ- 
ent contracts in one action would have amounted to a 
fatal misjoinder of both parties and causes of action. 
In the absence of that rule the appellee would have been 
required to bring one action against Teamsters Local 
839 and another separate and distinct action against 
Enugineers Local 370. This is so because Engineers 
Local 370 could not be sued for breach of the Teamsters’ 
contract, and likewise Teamsters Local 839 could not be 
sued for breach of the Engineers’ contract. If two sep- 
arate actions had been brought, one by the appellee 
against Teamsters Local 839 and the other by the ap- 
pellee against Engineers Local 370 the trial court, in its 
discretion, as a matter of convenience, might have tried 
both actions together, but at the conclusion of the evi- 
dence separate and several judgments against each 
would have been required. There could not be one joint 
and several judgment against both. 

‘Plaintiffs who sue as joint contractors must 
show a joint interest in the same subject. And vf two 
or more are sued jowmtly, plaintiff has the burden 
of showing a jot substantial liability on the part 


of all defendants * * * 13 C.J., p. 761, Sec. 949, Title 
‘‘Contracts.”’ 


‘‘In the absence of a statute providing otherwise, 
where the promises are several in respect of the 
promisees, they must sue separately and cannot sue 
jomey, =")? 17 CO.S., p. 808, Seer 352) Title 
‘‘Contracts.”’ 
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““At common law, persons liable on separate and 
distinct contracts may not be joined as defendants 
m one action; several persons bound by the same 
contract may be sued jointly if they are bound 
jowntly, but not if they are only severally bound; 
if several persons are bound by a contract jointly 
and severally, plaintiff may at his election sue one 
or all of such persons but not an intermediate num- 
ber. 

“Persons liable on several and distinct contracts 
or obligations, although with the same person or set 
of persons, may not be jomed as defendants m one 
action at common law, but each must be sued sepa- 
nately; * = * 

‘“Where a contract entered into by several obli- 
gors is so framed that they are bound severally 
only, each obligor being responsible only for his 
own acts or obligations, they may not be sued jont- 
ly at common law, but the action must be agamst 
each obligor separately. * * * ”? 67 C.J.S., p. 949, 
See. 35, Title ‘‘ Parties.”’ 

““Persons who are bound severally are separately 
lable, and ther obligations may and must be en- 
forced separately m the absence of a statute to the 
contrary. * 7 Fo" 20° Am. Jur, Pp. Oho, Sec, cue 

“The circumstance that promises are contamed 
m separate instruments though wm identical terms 
shows the promises to be several.’? Williston on 
Contracts, Vol. 2, Sec. 323, p. 940. 


The joinder of the two Local Unions in a single ac- 
tion was permissible because, and only because, Rule 
20-A, Federal Rules of Civil Procedure, provides that 
several parties may be joined as defendants ‘‘if any 
question of law or fact common to all of them will arise 
in the action,’’ but that rule further provides for judg- 
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ment ‘‘against one or more defendants according to 
their respective liabilities.’’ Rule 20-A is one of pro- 
cedure only. It does not create any substantive rights 
or liabilities that would not exist in its absence. 


In Lansburgs & Bro., Inc. v. Clark, 127 F.(2d) 331 
(a decision by the United States Court of Appeals of 
the District of Columbia), the court at page 333 said 
concerning this very rule: 

‘“We are of opinion that the bringing of a single 
joint action under the new rules does not affect the 
respective rights of the parties. At common law, 
the two causes of action could not have been joined. 
That they now may be, does not change the result. 
The causes remawm as separate and distinct as tf 
commenced separately. Rule 20 neither has, nor 
was intended to have, any effect on the substantive 
rights of the parties, and itself states that judg- 
ment may be given ‘for one or more of the plain- 
tiffs according to their respective rights of relief.’ 
Obviously, therefore, it is simply a procedural rule, 
the sole purpose of which is to remove the proce- 
dural obstacles of the common law.”’ 


Lansburgh v. Clark was followed in Gallagher v. 
Merritt, etc., 86 F.Supp. 10, the court saying, p. 13: 
‘‘It is stated therein that Rule 20 neither has nor 
was intended to have any effect on the substantwe 
rights of the parties, and that obviously it is simply 
a procedural rule, the sole purpose of which is to 
remove the procedural obstacles of the common 
law.’’ (Italies by the court) 

What the situation might be had the appellee elected 
to bring some appropriate action in tort against both 
defendants is beside the question. Appellee having 
elected to sue for alleged breaches of two separate con- 
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tracts substantive contract law applies. The liability of 
these two appellants, whatever else it may be, is not 
joint and several. 


If the judgment as originally entered on April 14, 
1958 (Tr. 144-148) is compared with the amendatory 
order of May 8, 1958 (Tr. 171-174) it is perfectly ap- 
parent that no substantial change was effected. The or- 
iginal judgment states that the appellee shall have judg- 
ment against the two appellants jointly and severally. 
The amendatory order of May 8, 1958, eliminated the 
expression ‘‘jointly and severally’’ and then, after re- 
citing that the appellee shall recover the stated sum, 
states that: 

“Tt Is Further Ordered that the satisfaction of 
said judgment against either defendant shall au- 
tomatically operate as a pro tanto satisfaction of 
the judgment agaist the other defendant, to the 
end that plamtiff shall m no event collect from 
said defendants either individually or jointly, more 
than the total amount of the judgment, wterest, 
and costs as aforesaid.”’ 

It will thus be seen that the amendatory order ac- 
complishes exactly nothing. It merely removes the 
‘Joint and several’’ label of the original judgment and 
in other words provides for what is in fact a joint and 
several judgment. The label has been removed but the 
substance remains exacily as it was before. Again it 
should be emphasized that jurisdiction in this action 
was invoked solely under Section 301 of the Labor 
Management Relations Act of 1947, otherwise known 
as 29 U.S.C.A. Section 185, quoted supra, page 2, 
which specifically limits the jurisdiction of the District 


— 


OT 


Court in this class of cases to suits for violation of con- 
tracts. It was because of that restricted jurisdiction 
of the District Court that the appellee’s counsel were 
compelled to acquiesce in the dismissal of Teamsters 
Joint Council 28 and Western Conference of Team- 
sters. 


There is no evidence in the record by which this 
Court can now assess damages as between Teamsters 
Local 839 and Operating Engineers Local 370, accord- 
ing to their respective liabilities. For that reason, if for 
no other reason, this action must be dismissed. 


ARGUMENT OF POINT HI-C 
The Appellee Violated the Very Provisions of the Two 
Labor Contracts Which It Claims Were Breached by 
Appellants 


It may be unnecessary to reiterate that the appellants 
do not admit that either the Teamsters’ contract dated 
December 19, 1955 (Exhibit 2) or the Engineers’ con- 
tract dated December 24, 1955 (Exhibit 3) has any ap- 
plication to the appellee’s work in the Hanford Area. 
For the purposes of argument only we will assume that 
those contracts, as written, were applicable to that work. 

The sole basis of appellee’s action for damage is that 
the Unions violated two provisions of those contracts, 
which we now quote again: 

‘*ArTICLE VILTI—No SrrikE—No Lockout. 

“It is mutually agreed that there shall be no 
strikes, lockouts, or other slowdowns or cessations 
of work authorized by either party on account of 


any labor differences pending the full utilization of 
mee Ticvanee machinery set up in Article X * **,”’ 
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‘‘ARTICLE X — SETTLEMENT OF DISPUTES AND 
GRIEVANCES 

‘‘Section 1. If a dispute involving the application 
or interpretation of the Agreement shall arise 
(other than jurisdictional disputes), written notice 
of the same shall be promptly (in no event later 
than ten (10) days) given by the offended party 
(either EMPLOYER or the UNION) to the other. 
If the two parties are unable to adjust the same 
within forty-eight (48) hours, the dispute shall be 
settled by the following procedure. * * * ’’ (Empha- 

sis in the contract itself). 
These quotations are from the Operating Engineers’ 
contract (Exhibit 3). The same provisions, in identical 
language, appear as Articles VII and IX in the Team- 


sters’ contract (Exhibit 2). 


As already has been shown, the Associated General 
Contractors, by its ‘‘ Hanford Project Proposal,’’ dated 
March 10, 1956 (Exhibit 7) sought to prevail upon the 
Unions to agree to amendments to make the contracts 
applicable to the Hanford Area. This proposal was re- 
jected by both Unions on March 14, 1956. That rejection 
was communicated to the Associated General Contrac- 
tors of America, Inc., at the meeting of March 16, 1956. 
Following that rejection the appellee summarily took 
matters into his own hands and refused to continue the 
customary bus service. The work stoppage then ensued. 
That work stoppage was not a strike by the Unions pro- 
hibited by the contracts. It was a prohibited lockout by 
the Employer. 


Again assuming, for the purposes of argument only, — 
that the contracts were applicable to the Hanford Area, | 
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if the Unions violated their contracts when on March 
16, 1956, they definitely and unqualifiedly refused to 
recognize their contractual obligations to the appellee, 
as a member of the Associated General Contractors, 
then the quoted article of the contracts relative to the 
settlement of disputes and grievances came into play. 
At that time it was then imperative that the appellee, 
as the employer and the offended party, give written 
notice of a demand for arbitration and in no event later 
than ten days. There is not the slightest suggestion of 
evidence that the appellee complied with that provision 
of the contracts. 


As stated by Mr. Reed, appellee’s Project Manager, 
the job was not picketed until April 5, 1956—thirteen 
days after the appellee had ceased to furnish the cus- 
tomary bus service (Tr. 409). 


In stating that there was no compliance on the part of 
the appellee with the provision of the contracts requir- 
Ing written demand for arbitration within the limited 
ten-day period, we are not overlooking the statement 
made by Mr. Sam C. Guess when, as a witness for the 
appellee, he was testifying concerning the meeting of 
March 16, 1956, and said that ‘‘we (the contractors) of- 
fered to arbitrate’’ (Tr. 333). When read in context, it 
is perfectly apparent that what Mr. Guess was then 
talking about was mediation and not arbitration. The 
two terms ‘‘arbitration’’ and ‘‘mediation’’ are frequent- 
ly and properly used interchangeably. At other times 
they have distinct meanings. In the vernacular of labor 
relations (or jargon—if that be a better word) arbitra- - 
tion is a process of calling in some third party to settle a 
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dispute which has arisen under an admittedly existing 
contract. Mediation means calling in some third party 
to assist negotiators in agreeing upon the terms of a 
contract not yet executed. The matter being considered 
by the parties on March 16, 1956, to which Mr. Guess 
was referring, was the contractors’ proposal (Exhibit 
7) to amend the existing contracts. The contracts as 
written required both parties to submit disputes to ar- 
bitration. Neither party was obligated to invoke media- 
tion as a means of arriving at a contract or an amend- 
ment to a contract not yet executed. That this is the 
sense in which Mr. Guess used the word ‘‘arbitration”’ 
is evident from the fact that appellee’s counsel himself 
referred to this very matter as ‘‘some offer to arbitrate 
or mediate this matter of the dispute”’ (Tr. 396). 


We will not burden the Court with citation of au- 
thorities to the effect that when a party sues for a breach 


of contract the complaining party must allege and prove _ 


that it performed the contract on its part, or at least 


was willing to perform if not prevented by the other | 
party. Under the liberal rules of pleading now prevail- — 


ing in the Federal courts the absence of an allegation of 
performance perhaps is not vital, but proof of per- 


formance is, nevertheless, imperative as a condition to 


the recovery of claimed damage for breach of contract. : 


SPECIFICATIONS OF ERROR VII, VIII AND IX 


These specifications are merely formal and require no , 


further argument. 


The findings and conclusions proposed by the appel- 


’ 


{ 
’ 


lee on the liability issue and adopted by the trial court 
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(Tr. 123) completely ignore the undisputed oral and 
documentary evidence already described. : 


The findings and conclusions on liability proposed by 
the appellants (Tr. 149) were rejected by the trial court 
only because to enter any of them would compel a judg- 
ment of dismissal (Tr. 168-169). 


ARGUMENT ON POINT V CONCERNING THE 
DAMAGE AWARD 


The original contract price for the two main areas, 
where the work was to be performed by plaintiff for 
the Atomic Energy Commission, was $1,777,180.00. This 
sum was the total of Area 100-F' $908,380.00, and Area 
100-H $868,000.00 (referred to hereafter as F and H). 
The contract price for those areas and three other lump 
sum items which comprised all of the work to be per- 
formed was $1,869,580.00 (Tr. 878-881). The contract 
sued upon involved the construction of pumping plants, 
and the two structures involved were basically concrete 
construction (Tr. 876-877). The plaintiff’s bid was a 
lump sum bid that included the profit expected to be 
made (Tr. 791, 802, 946, 1100, 1116-1118). The plain- 
tiff, regardless of the work stoppage or claimed breaches 
of contract by the defendants, would have sustained 
loss on the contract (Tr. 947, 948), though the bid lump 
price included the profit mark-up. No money penalties 
were imposed against the plaintiff because of delay 
(Tr. 790), and though plaintiff claimed ‘increased 
costs’? by reason of delay, profits were allowed in addi- 
tion thereto, and entered as part of the judgment (Tr. 
1144-1145, 142-148, 148). 
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By reason of denial of liability, all items of claimed 
damage are resisted. Argument here will be directed to 
four of the items set out under Point V as follows, which 
defendants, in any event, contend are excessive and 
not supported by the evidence: 


{tem 8. Equipment rental claimed in the amount of 
$27,043.13 and allowed in the amount of $18,938.82. 


Item 12. General administrative expense claimed in 
the amount of $19,257.00, and allowed in the amount of 
$17,331.30. 


itEM 16. Efficiency loss for labor and supphes claimed 
in the amount of $89,370.98 and allowed in the amount 
of $75,933.89. 


ItEM 11. Loss of profits claimed in the amount of 
$16,592.34 and allowed in the amount of $5,936.29 (Tr. 
142-143, 1157-1158), discussed under subsection (A) 
following. 

(A) Equipment rental in the amount of $18,938.82 
was allowed in Item 8, to which a mark-up of 10% 
profit was added (Tr. 1145, 142, 148, 148). Plaintiff con- 
tended that regardless of actual costs charged by plain- 
tiff for equipment used on this particular job at Han- 


ford, it was entitled to an additional award for fair © 
rental value of the equipment. Defendant contends that . 


plaintiff is entitled only to rentals charged by the prin- 
cipal office of plaintiff a: Boise, Idaho, and carried as 
charges to the instant contract. The court, though ex- 


pressing doubts about plaintiff’s position (Tr. 836-_ 
839), made an allowance for rental in an amount ex- | 


ceeding double the charges actually made to the contract 
(Deft. Ex. 56, p.5; Tr. 1061-1066). 
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The amount allowed by the court was excessive in 
the sum of $11,695.91, that amount being the excess of 
rentals allowed over the charges made to the contract, 
plus 10% of the total allowance for profit (Tr. 142, Item 
8 plus 10% of said item, minus $9,136.79 actual charge 
—see Hix. 56). 

Because the contract was a lump sum contract inelud- 
ing the profit, the allowance of the excess charge was 
not compensatory but was in fact a further duplication 
of profit (Tr. 802). The allowance was excessive, and 
based wholly on a conjectural basis. The logical and 
only reasonable inference to be drawn from the facts 
is that profit for the use of the machinery was included 
in the bid. Thus if company rental charges are com- 
pensated as the measure of loss, allowance as to further 
and additional profits is excessive, and wholly specu- 
lative. 

There is a double duplication here, because further 
profit in addition to costs was allowed on a contract, 
which was bid with a profit margin included. Rental 
value of the machinery is allowed in addition to the 
fixed profit in the contract plus a further profit of 10% 
on the rental value. 

The applicable rule is stated in 15 Am. Jur., Dam- 
ages, p. 047 last paragraph Section 137: 

‘‘In some jurisdictions, recovery cannot be had 
both for loss of profits, assuming that such damages 
are recoverable, and for expenditures, since, it is 
said, this involves a double recovery.”’ 

This matter was touched upon rather obliquely in 
Lloyd v. American Can Co., 128 Wash. 298, 309, 222 
Pac. 876: 
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‘‘Reasonable compensation is the measure of 
damages for the wrongful breach of a contract. 
Some of the authorities hold that a plaintiff may 
not recover both loss of profits and expenses in- 
curred in preparing to perform the contract, be- 
cause a duplication of recovery would result. We 
are not troubled with that question here because 
the respondent did not seek to recover any loss of 
profits.’’ 

However, when the Washington Supreme Court did 
face the question of duplecation of recovery in Platts 
v. Arney, 50 Wn.(2d) 42, 47 (1957), 309 P.(2d) 372, 
it said: 

‘*However, where the plaintiff sues for his loss 
of profit, he cannot recover in addition to this the 
expenditures which he would have had to make in 
any event to carry out his own promises under the 
contract. See annotation: 17 A.L.R.(2d) 1800, See- 
tion 8.”’ 

What has been said above applies equally to Item 11, 
where an award of lost profits was allowed in the sum 
of $5,936.29, being the total of 10% profit allowed on 
Items 1, 2, 8, 10, 12, 15, 17 (Tr. 143). 

Both accountant witnesses for defendants denied 
profit allowances for the same reason (Tr. 1100, 1116, 
1117). It being definite, that plaintiff would not have 
made any profit, none should have been allowed. 15 Am. 
Jur. page 508, Section 150, 


(B) Item 12 was an allowance (Tr. 947, 948) for 
general administrative expense in the sum of $17,331.30. 
The manner of computing the general administrative 


expense is set out in the Transcript at pages 816 and — 


1023. Apparently plaintiff was offering alternate 
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methods of computation (Tr. 1024). The first caleula- 
tion in the words of plaintiff’s witness Reed was: 

‘“We have taken for April the number of days 
in April and the original scheduled revenue for 
that month and the same with May and June, and 
then added the total (1187) number of days for 
those three months and the 91 days the original 
scheduled revenue was $702,380. The actual reve- 
nue which was the only month that we received 
revenue, was $104,972, and the net short was the 
difference between the 702 and the 104, or $597,608. 
And then that divided by the 91 days in the three 
months gives us a net revenue short per day of 
$6,000, and then the revenue, administrative ex- 
pense revenue short for the period of 98 days was 
multiplied by 3%, which is the percentage the job 
is charged for general administrative expense, 
which amounts to $19,257.’’ (Tr. 816) 

The second method of calculation, according to plain- 
tiff’s witness Madsen, was as follows: 

‘“™. (By Mr. DeGarmo): I am handing you 
Plaintiff’s Exhibit 53 for identification, will you 
state what it is? (hands paper to witness) 
(Testimony of R. H. Madsen) 

A. General administrative expense, and it is a 
recalculation of the previous one and it is based on 
an average daily scheduled revenue over the full 
period of the 285 days in 100-F and 315 days in 
100-H. 

@. Were those the number of days which were 
the originally scheduled time for completion of this 
contract ? 

A. Yes, sir. 

@. And the number of days which are shown on 
the graphs, Plaintiff’s Exhibits 21 and 22? 
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A. That is correct. 


Q. And when you used that alternative method 
of computation, what did you find was the daily 
average as compared with Plaintiff’s Exhibit 30? 


A. The new calculation shows an average daily 
of $5,944, compared with $6,550 used in the pre- 
vious calculation (1446). 


Q. And using the same method of calculation, 
that is, the 98 days times the average amount, plus 
or times the 3%, what do you arrive at? 


A. $17,475.’ (Tr. 1022-1028 ) 

It can be seen from the above that plaintiff produced 
its claimed loss figure from methematical calculations 
bottomed on an average daily scheduled revenue, but 
bitterly complained about defendants’ auditors deter- 
mining their computations from actual average reve- 
nue received (Tr. 1103-1109). Defendant contends that 
plaintiff’s claimed Item 12 is based on the same faulty 
kind of mathematical calculation as was its original 
claimed Item 11 (Tr. 42-43). Plaintiff produced no 
records of expenses or accounting entries and based its 
claim wholly on a projected revenue calculation not 
supported in fact, or by plaintiff’s performance up 
until the date of the work stoppage when it was about 
$227,000 behind its projected revenue schedule (Tr. 
850). The reasonable inference here would be that the 
percentage of 3% charged on the average daily pro- 
jected and scheduled revenue is a percentage of a hope 
or guess and wholly speculative, for the record clearly 
shows that the actual revenue on the day of the work 
stoppage was 36% behind schedule. It is definite that in 
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March, 1956, the projection of plaintiff was wholly in 
error, and certainly such a calculation cannot stand. 


(C) This argument shall be directed to Item 16, 
where the court made an allowance, and entered judg- 
ment for $75,933.89, (Tr. 142, 148) upon claim for $89,- 
370.98. As to this item, plaintiff’s claim has fluctuated 
between the amount of $55,280.00 originally claimed in 
itemization of Bill of Particulars of plaintiff’s amended 
complaint (Tr. 36) and the amended damage claim in 
trial amendment of $92,835.29 (Tr. 37, 44-46, 48). 


Though the former tendency of the courts was to re- 
strict recovery to such matters as were susceptible of 
having attached to them an exact pecuniary value, it is 
now generally held that the uncertainty referred to is 
uncertainty as to the fact of damage, and not as to its 
amount. Thus the rule is accepted that, where it is cer- 
tain that damage has resulted, mere uncertainty as to 
the amount will not preclude a recovery. 


However, the plaintiff must still produce the best and 
most reasonable evidence available; he must produce 
the best and most reasonable computation under the 
circumstances of the case. If defendant produces the 
best and most reasonable evidence and computation, an 
allowance of damages to plaintiff, grossly in excess of 
the substantial damages determined under defendants’ 
best and most reasonable evidence and computation 
will be deemed to be excessive. The law does not in this 
case allow a premium to plaintiff by way of punitive 
damages. 


Defendants’ tabulations of excess labor costs were 
computed on the same basis as plaintiff’s Bill of Par- 
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ticulars, with wholly different results. We suggest de- 
fendants’ tabulation is not only accurate, but is the best 
and most reasonable basis for the damages sustained 
by plaintiff, assuming defendants’ liability. 


The concrete work was the major part of plain- 
tiff’s project in areas F and H (Tr. 820). Plaintiff, in 
determining its labor costs prior to the work stoppage, 
employed a formula in which the number of cubic yards 
of concrete poured was divided into the labor costs up 
to the period of March 31st, and the difference between 
that cost and the cost achieved by the same method of 
computation over the period from June 6th to Sep- 
tember 30th was determined to be the excess cost of 
labor (Tr. 824), and more fully detailed by plaintiff’s 
witness Nelson (Tr. 925-929). 


Plaintiff, in submitting a computation in support of 
its claim for damages as the result of excess material 
costs proceeded under a formula which determined (1) 
the entire cost of the materials used in the pouring in 
the F and H areas, (2) the sum of money resulting 
from the number of yards of concrete poured multiplied 
by the engineer’s estimated cost of material, which was 
$6.10 per yard in the F area and $6.49 per yard in the 
H area (Tr. 826-829, 929-937). Amount No. 2 was then 
subtracted from amount No. 1 leaving the amount 
claimed by plaintiff. No acceptable reason was given by 
plaintiff’s witnesses for the increased cost of the mate- 
rials over the engineer’s estimate and plainly no sub- 
stantial basis exists for the claim (Tr. 987). With a 
price constant as to materials used, no reasonable basis 
exists for the excess cost of materials claimed. 
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Defendant contends, with regard to plaintiff’s claim 
of excess labor costs, that the plaintiff gives no consid- 
eration whatsoever to the excess labor costs of the 
project incurred as a result of an excess pour of con- 
erete over the plaintiff’s engineering estimates. Plain- 
tiff’s witnesses freely admitted that the concrete pour 
in the two areas F and H was about 1,050 yards over the 
engineer’s estimated pour, and that no consideration 
was given to this item in computing claimed excess labor 
costs (Tr. 852-857). Defendants urge that they are not 
properly chargeable with excess costs that arise from 
the substantial amount of additional costs of the excess 
pour of concrete, which was far beyond the estimates 
and projection of plaintiff, and they contend that the 
proper method of determining efficiency loss is to base 
such determination on the amount of pour remaining 
after the excess pour cost has been subtracted. Defend- 
ants submit that this is a reasonable and proper method 
of arriving at unit cost per yard and the over-all total 
of claimed loss. This is particularly an applicable for- 
mula here because plaintiff’s lump sum bid did not in- 
clude any excess pour (see explanation and computa- 
tion, Defendants’ Exhibit 56, pp. 10-13). 


Plaintiff’s claim with respect to excess material costs 
is built on a prenuse which is so questionable as to make 
a computation wholly uncertain as to the fact of dam- 
age. Plaintiff has lumped together all of the cost of ma- 
terials used for the pour and has then come up with an 
excess cost item by subtracting from that amount the 
original engineering estimates of costs. There is abso- 
lute uncertainty in such a method, and there is no basis 
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for assuming the correctness of those estimates (Tr. 
828-829, 929-937). 

The testimony of plaintiff’s witness Nelson (Tr. 929- 
937) plainly indicates the conjectural basis of plain- 
tiff’s computation. For instance, the witness indicated 
that under ‘‘supplies’”’ there was so much ‘‘stuff’’ with 
such considerable ‘‘use,’’ such as form materials, lum- 
ber, ete., that it could be used over and over again, and 
that the longer materials were used the less the supply 
cost would be; that an attempt to estimate the actual 
cost item as of March 30th wouldn’t mean anything 
(Tr. 934), and that the whole claim of plaintiff is built 
upon a mathematical process in which the only sub- 
stantiating factor was pure estimate (see also Defend- 
ants’ Exhibit 56, p. 13). 


The record discloses that plaintiff’s estimates are not 
entitled to be considered as proof of the certainty of the 
fact of damage, for plaintiff was admittedly wrong in 
its estimate as to the progress of the work, which by 
plaintiff’s own admission was 18 days behind schedule 
at the time of the work stoppage in March, and which 
schedule was 44 days behind so far as plaintiff’s reve- 
nue projection was concerned (Tr. 847-852, Defend- 
ants’ Exhibit 56, p. 13). Plaintiff’s estimate of the 
amount of concrete to be used was lkewise in error 
(Tr. 854-855). Plaintiff’s bid estimates under the en- 
tire lump sum bid on the contract were in error so that 
plaintiff lost money on the contract, regardless of the 
extent of its recoveries on contingent claims, in one of 
which plaintiff was again the erring party (Tr. 861, 
947, 948, 1040-1044). Plaintiff’s estimates as indicated 
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im its projection charts (Plaintiff’s Exhibits 21 and 
22) were also in error. As the court remarked, ‘‘I think 
you can demonstrate, as Bobby Burns said, ‘The best 
laid schemes 0’ mice and men gang aft a-gley.’ As a 
matter of fact, this resulted in a loss without strike 
benefits’’ (Tr. 1009-1010). And see (Tr. 1137-11388). 


As the Supreme Court of the State of Washington 
said in National School Studios, Inc., v. Superior School 
Photo Service, Inc., et al., 40 Wn.(2d) 263, 275, 

‘“The bare, ora] statement by appellant’s presi- 
dent that it made 10 per cent profit on the dollar 
volume of the business obtained by Lien is a mere 
conclusion. It does not constitute the reasonable 
certainty of proof which is required under the cir- 
cumstances shown to exist in this case.’’ 

We submit that if damages are awarded under Item 
16, the proper amount, assuming liability, would be 
$38,209.94 (Defendants’ Exhibit 56, pp. 12-138). Thus 
the total of excess damages awarded plaintiff in the 
items discussed (Item 11, Prorit, $5,936.29; Item 8, 
EQUIPMENT RENTAL, $9,802.03; Item 12, ADMINISTRA- 
TION EXPENSE, $17,331.30; Item 16, LABor AND MartE- 
RIALS HFFICIENCY Loss, $37,723.95 (derived from $75,- 
933.89, court award — minus $38,209.94 defendants’ 
meure) Total $70,793.57. 


CONCLUSION 


To be entitled to a judgment in its favor the appel- 
lee, as plaintiff, had the burden of proving not one or 
two but all the five elements of a complete case, namely: 


(a) That it was a party to one or the other or both 
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of the labor contracts that became effective January 1, 
1956. 


(b) That those contracts were applicable to appel- 
lee’s work to be done within the limits of the Hanford 
Atomic Energy Project. 


(c) That the appellee performed the contracts on its 
part and that one or the other or both of the appellants 
without cause breached them. 


(d) That the appellee sustained damage in a total 
amount established with reasonable certainty ; and 


(e) The amount of that total damage properly 
chargeable to each appellant under its separate contract. 


The appellee failed to establish any one of these in- 
dispensable elements. 


On the other hand, the evidence is amare that 
the appellee’s work for the Atomic Energy Commission 
was commenced on November 28, 1955, under the then 
existing Hanford Works Agreement (Exhibit 6) and 
was continued until March 22, 1956, under the commit- 
ment made by Lee J. Knack, appellee’s Director of 
Labor Relations, on January 5, 1956, to both Mr. Thurs- 
ton of the Atomic Energy Commission and to the unions 
affiliated with the Pasco-Kennewick Building Trades 
Council, including the two appellants. 


For these reasons the «ase must be dismissed in this 
Court. 


In any event, the judgment must be reversed for re- 
fusal of the trial court to permit the appellants to prove | 
that when the contracts were in the process of negotia- 
tion the representatives of the contractors and of the 
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unions agreed that they were not dealing with the Han- 
ford Area (Point V1). 


Finally, the award of damage made by the trial court 
is excessive at least to the amount of $70,793.57. 


Respectfully submitted, 


Bassett, Davies & ROBERTS 
STEPHEN V. CAREY 
Attorneys for Appellant, 
Teamsters Union Local 839 
R. Max Etter 


Attorney for Appellant, 
Operating Engineers Local No. 370 
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APPENDIX I 


EXHIBITS INTRODUCED ON HEARING OF ISSUE OF 


Ned 1 
ee 


LIABILITY 
Plaintiff’s Exhibits 


Contract dated November 25, 1955, between 
Morrison-Knudsen Company, Inc., and 
Atomic Energy Commission for the construc- 
tion of facilities at Hanford Works, Rich- 
land, Washington, for the lump sum of $1,- 
869,580.00. 


Contract dated December 19, 1955, between 
General Contractors of America, Inc., Spo- 
kane Chapter, and five Local Unions of In- 
ternational Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, including Local 839 of Pasco, 
W achington. 


Contract dated December 24, 1955, between 
Associated General Contractors of America, 
Inc., Spokane Chapter, and International 
Union of Operating Engineers Local No. 370. 


Defendants’ Exhibits 


Contract dated September 1, 1950, between 
the Associated General Contractors of Amer- 
ica, Ine., Spokane Chapter, and the Interna- 
tional Union of Operating Engineers Local 
No. 370 and five Local Unions of Internation- 
al Brotherhod of Teamsters, Chauffeurs and 
Warehousemen of America, including Local 
839 of Pasco, Washington. 


Letter dated July 17, 1952, offered by defend- 
ants and not admitted. 


Identified 
Tr. 194 


Offered 
Tr. 195 


Admitted 
Tr. 195 


Identified 
Tr We 


Offered 
Tr. 200 


Admitted 
Tr. 203 


Identified 
Tr. 199 


Offered 
Tr. 200 


Admitted 
Tr. 203 


Identified 
Pr 217 


Offered 
Tr, 20s 


Admitted 
Tr, 220 


(Tr. 309) 


|, 
Ex. 6: 


Def. 
Ex. 7: 


Py 
Ex. 8: 


Pr 
Ex. 9: 
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Plaintiff’s Exhibit 

Contract dated September 29, 1952, between 
Employer Negotiating Committee and Pasco- 
Kennewick Building Trades Council and Un- 
ion Negotiating Committee, accepted by vari- 
ous local unions, including Operating Engi- 
neers Local 370 and Teamsters Local 839. 
This contract became known as ‘‘ Hanford 
Works Agreement.”’ 


Defendants’ Exhibit 


Document dated March 10, 1956, entitled 
‘*HANFORD PROJECT PROPOSAL’? made by As- 
sociated General Contractors of America, 
Inc., Spokane Chapter, to Operating Engi- 
neers Local 370 and Teamsters Local 839. 
Voted on on March 14 by Teamsters and re- 
jected, and also rejected by Operating Engi- 
neers. 


Plaintiff’s Exhibits 


Letter dated March 30, 1956, from Sam C. 
Guess, Executive Secretary of the Associated 
General Contractors of America, Inc., to Art 
Rossman, Operating Engineers Local 370, re- 
ferring to work stoppage which commenced 
on the preceding Thursday, March 22, 1956. 


Letter dated April 3, 1956, from Arthur A. 
Rossman, business Manager of Operating 
Engineers Local 370, to Sam C. Guess, Execu- 
tive Secretary, Associated General Contrac- 
tors of America, Inc., Spokane Chapter. 


Identifiec 
Tr, 319 


Offered 
Tr. 317 


Admitted 
Tr. 3g 


Identifiec 
Tr. 366 


Offered 
Tr, 369 


Admittec 
Tr, 367) 
| 


Identifiec 
Tr. 429) 


Offered | 
Tr. 4319 
Admittec 
Tr. 431 
Identifiel 
Tr. 430° 


Offered: 
Tr, 43m | 


Admittec 
Tr. 4319 
| 


| 
| 


Def. 
Hx. 10: 


re). 
ix, 11: 


Jef, 


ix, 12: 


Def. 
Ux. 13: 
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Defendants’ Exhibit 


Letter dated March 8, 1956, signed Kenneth 
M. McCaffree, Executive Secretary, to East- 
ern Washington Building Chapter and Asso- 
ciated General Contractors of America, Inc., 
stating that effective March 9, 1956, bargain- 
ing rights held by Hanford Contractors Ne- 
gotiating Committee are assigned to Associ- 
ated General Contractors, Inc., Spokane 
Chapter. 
Plaintiff’s Exhibit 


Calendar for years 1955, 1956 and 1957. 


Defendants’ Exhibits 


Letter dated December 15, 1955, on letterhead 
of Hanford Contractors Negotiating Com- 
mittee, signed Kenneth M. McCaffree, Exec- 
utive Secretary, to International Union of 
Operating Engineers Local 370 enclosing a 
proposed memorandum of agreement between 
Hanford Contractors Negotiating Committee 
and various local unions affiliated with Pasco- 
Kennewick Building Trades Council. 


Letter dated January 13, 1956, on letterhead 
of Hanford Contractors Negotiating Com- 
mittee, signed Kenneth M. McCaffree, Execu- 
tive Secretary to International Union of Op- 
erating Engineers Local No. 370, enclosing a 
proposed memorandum agreement to make 
the contract of Operating Engineers Local 
370, dated December 24, 1955 (Exhibit 3 
above described) applicable to Hanford Proj- 
ect with certain stated exceptions. 


Identified 
Tr. 046 


Offered 
Tr. 548 


Admitted 
Tr. 548 


Identified 
‘Er. 393 
Offered 
Tr. 594 

Admitted 
Tr. 594 


Identified 
Tr. 604 


Offered 
Tr. 604 


Admitted 
Tr. 608 


Identified 
Tr. 612 


Offered 
Tr. 624 


Admitted 
Tr. 624 


Def. 
Ex, 14: 


Def. 
Ex. 15: 


Def. 
Ex. 16: 


78 


Document entitled ‘‘Memorandum of Agree- 
ment’’ between International Union of Oper- 
ating Engineers Local No. 370 and Hanford 
Contractors Negotiating Committee, signed 
by three individuals, including Kenneth M. 
McCaffree, as Hanford Contractors Negoti- 
ating Committee. This Exhibit is dated the 
— day of March, 1956. 


Letter dated March 2, 1956, on letterhead of 
Hanford Contractors Negotiating Commit- 
tee, signed Kenneth M. McCaffree, Execu- 
tive Secretary, to International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen 
and Helpers Local Union 839, relative to 
certain proposals as to classifications and 
rate of pay to be applicable to Hanford Area 
as of January 1, 1956. 


Letter dated December 29, 1955, on letter- 
head of Hanford Contractors Negotiating 
Committee, signed Kenneth M. McCaffree, 
Executive Secretary to International Broth- 
erhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers Local 839 and Pasco- 
Kennewick Building and Construction 
Trades Council and other Locals signatory 
to the construction collective bargaining 
agreement Hanford Works, stating that 
Hanford Contractors Negotiating Commit- 
tee is exercising the right to terminate the 
Hanford Works agreement as of December 
31, 1955, but stating that the Hanford Con- 
tractors will not stop work on the project as 
of January 1, 1956, but will maintain wages 
and conditions in effect on December 31, 
1955, until a new agreement can be com- 
pleted and that the wage policy will remain 


Identified 
Tr. 625 


Offered 
Tr. 625 


Admitted 
Tr. 626 


Identified 
Tr. 656 


Offered 
Tr. 656 


Admitted 
Tr. 657 — 


| 


Identifieé 
Tr. 657 


Pl. 


Hix. 


P] 


Hx. 


P] 


BX, 


P| 


x. 


17: 


18: 


19: 


20: 
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unchanged, ete. The letter proposes a meet- 
ing to be held on January 5, 1956, at Rich- 
land. 


Plaintiff’s Exhibits 


Contract dated February 18, 1956, between 
Atomic Energy Commission and Richland 
School District 400, providing for payments 
to be made by the Commission to the School 
District for the maintenance of District 
Schools for the school year 1955-1956. 


Contract dated February 16, 1955, between 
Atomic Energy Commission and Richland 
School District 400, providing for payments 
to be made by the Commission to the School 
District for the maintenance of District 
Schools for the school year 1954-1955. 

Ordinance dated November 30, 1950, regu- 


lating traffic in Hanford Area with amend- 
mnets dated June 6, 1955. 


Five letters dated May 26, 1943; November 
8, 1943; January 4, 1944; August 16, 1944, 
and July 31, 1945, from Secretary of War to 
Governor of Washington. 


Identified 
Tr. 767 


Offered 
Tr. 767 


Admitted 
Tr. 767 


Identified 
Tr, 767 


Offered 
TF. Tol 


Admitted 
Tr. 767 


Identified 
Ti For 
Offered 
Tr. 767 

Admitted 
Tr. 768 


Identified 
Tr. 778 
Offered 
Tr. 779 

Admitted 
Tr. 779 
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APPENDIX II 

Chronological Statement of Events from December 31. 
1946, When the Hanford Area Was Transferred from 
War Department to Atomic Energy Commission to May 
8, 1956, When Appellee’s Original Complaint Was Filed 

The war in which the United States and the Allied 
Powers had been engaged having ended, Congress 
passed the original Atomic Energy Act effective as of 
August 1, 1946 (42 U.S.C.A. Sections 2011-2281). As 
authorized by that Act, the President on December 31, 
1946, issued Executive Order 9816. By that order (42 
U.8.C.A. p. 192) the properties and facilities known 
as ‘‘Manhattan Engineer District, War Department,”’ 
while under the War Department, were transferred to 
Atomie Energy Commission. That Act contemplated 
that the transferred facilities should continue to be 
used for the production of war materials and for such 
civilian uses as research might develop. 


On September 1, 1950, a labor contract (Defendants’ 
Exhibit 4) was executed between Associated General 
Contractors of America, Inc., Spokane Chapter, and 
several local unions, including Operating Engineers 
Local 870 and Teamsters Local 839. Article I of this 
contract entitled ‘‘WorK AND TERRITORY AFFECTED’’ 
provided that it should cover heavy construction and 
engineering projects in f:iteen counties, including Ben- 
ton County and portions of three other counties lying 
east of the 120th Meridian in the State of Washington. 
This contract (Article II) remained in effect until 
December 31, 1956, when it was superseded by the two 
contracts now in litigation (Exhibits 2 and 3). This 
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contract of September 1, 1950, was never applied to 
construction work within the Hanford Atomic Energy 
project. 

On September 29, 1952, the so-called ‘‘Hanford 
Works Agreement’’ was executed between a contrac- 
tors group that became known as ‘‘Hanford Contrac- 
tors Negotiating Committee’? and Pasco-Kennewick 
Building Trades Council and a number of its affiliated 
local unions, including Operating Engineers Local 370 
and Teamsters Local 839. This contract provided that 
it Should be and remain in effect until January 1, 1954, 
and from year to year thereafter until cancelled by pre- 
scribed notice. This contract was applicable to construc- 
tion work exclusively within the Hanford Area. 


The Hanford Works Agreement of September 29, 
1952, expressly provided for isolation pay. Isolation 
pay was an allowance of $2.6214 per day payable to 
workmen in addition to their other wages to compensate 
them, wholly or in part, for time spent in going to and 
from the actual work site within the Hanford barri- 
cade. The particular work site might be anywhere in 
the 625 square miles included within the exterior 
boundaries of the Hanford Atomic Energy Project. Bus 
transportation was not expressly provided for in the 
contract, but as Mr. Guess, Executive Secretary of 
Associated General Contractors (Tr. 347), and Mr. 
Knack, Director of Labor Relations of appellee (Tr. 
300), as witnesses for the appellee explained, it was a 
recognized custom or usage that had prevailed for a 
long time and the elimination of which would reduce 
the workman’s take-home pay (Tr. 329, 330). 
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Francis H. Bacon, a rebuttal witness for the appellee, 
became employed by the Atomic Energy Commission 
about ten years prior to the time he was testifying on 
June 18, 1957. That is, he became connected with the 
Hanford Atomic Energy Project shortly after it was 
transferred from the War Department to the Atomic 
Energy Commission. His official position was Deputy 
Director of Organization and Personnel Division and 
as such he was particularly concerned with contractor 
personnel and the working conditions of the various 
contractors on the project (Tr. 759-760). The project 
is about 600 square miles in extent and includes the City 
of Richland, which originally was a small village of 
about 240 people but has expanded into a city with a 
population of about 28,000. Richland is located at the 
southerly end of the project and is an open city. The 
plants are located north of Richland in a barricaded 
area and no one is permitted behind the barricade with- 
out security clearance (Tr. 761-762). Mr. Bacon ex- 
plained how the so-called ‘‘Hanford Works Agree- 
ment’’ (Exhibit 6) came into existence. The Atomic 
Energy Commission was contemplating a further ex- 
pansion program. There was some question as to what 
part of that program, if any, would be allocated to Han- 
ford. In previous years the labor situation there had 
been a bit unsatisfactory. Mr. Knapp (of Pasco-Ken- 
newick Building Trades Council) indicated to the Com- 
mission that if the program was given to Hanford he 
would put his house in order. Many local unions had 
drifted out of the Pasco-Kennewick Building Trades 
Council and his assurance to the Commission was that 
if a project agreement which embodied this further 
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construction work was reached he could assure the 
Commission that he could present a solid front to all 
of the unions operating in the construction industry. 
The objective was to work out an understanding be- 
tween the unions and prospective contractors so that 
working conditions would be somewhat uniform and 
include representation of all unions normally engaged 
in construction work (Tr. 771-772). As a result of these 
commitments both by the unions and by Mr. Shaw (a 
representative of Atomic Energy Commission) lan- 
guage was adopted to make it an obligation of construc- 
tion contractors to pay ‘‘as were determined to be pre- 
vailing by the Commission’’ (Tr. 773). The language 
contained in the Morrison-Knudsen contract relative 
to ‘‘prevailing wage rates and allowances”’ is substan- 
tially identical with that included in all construction 
contracts, except that in the Morrison-Knudsen con- 
tract there was added the words ‘‘during the life of the 
Hanford Agreement’’ (Tr. 773-774). With the excep- 
tion of those added words the provision relative to pre- 
vailing wage rates and allowances was the standard 
clause in all other contracts after the effective date of 
the so-called ‘‘Hanford Works Agreement’’ (Tr. 
174-775). 

The contract (Exhibit 4) applicable to work outside 
the Hanford Area, and Exhibit 6, applicable to work 
within the Hanford Area, were contemporaneously in 
effect from their respective dates and until December 
31, 1955. Both were in effect at the time the appellee 
became a member of the Associated General Contrac- 
tors, Inc., Spokane Chapter, in February, 1955. 
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Before proceeding further with this chronological 
statement of events it is desirable, for a clear under- 
standing of later events, to identify Mr. Kenneth M. 
McCaffree, who was called by appellee as a rebuttal wit- 
ness (Tr. 725). Mr. McCaffree testified that as of the 
time he was testifying in June, 1957, he was thirty-eight 
years of age and since 1949 had been a Professor at the 
University of Washington in its Economics Department. 
He had a degree of Doctor of Philosophy in Economies 
from the University of Chicago granted in 1950. From 
March, 1953 until October, 1954, while on leave from 
the University, he served as Executive Secretary of the 
Hanford Contractors Negotiating Committee. He was 
never a member of that committee and, so far as the 
record shows, had no authority to speak for it after he 
ceased to be executive secretary in October, 1954. It 
does appear that for a time after he had ceased to be 
executive secretary he acted as a consultant for J. A. 
Jones Construction Company (Tr. 725-733). Neverthe- 
less, he continued to use the stationery of the Hanford 
Contractors Negotiating Committee and represented 
himself to be its executive secretary. 


On September 21, 1955 (Tr. 328 and 351), approxi- 
mately one year after Mr. McCaffree had ceased to be 
executive secretary of the Hanford Contractors Nego- 
tiating Committee, he started an agitation to eliminate 
isolation pay and bus transportation. Two months later 
the appellee, on November 25, 1955, entered into its con- 
tract (Exhibit 1) with the United States Atomic En- 
ergy Commission for the construction of certain facili- 
ties in the Hanford Area for a lump sum of $1,869,- 
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080.00. Work under this contract was commenced on 
November 28, 1955, and continued until the work stop- 
page which commenced on March 22, 1956. Among other 
things, this contract provides (Section 32, page 10, 
under the caption, ‘‘ PREVAILING WaGE RatTEs AND AL- 
LOWANCES:”’ 
‘‘During the life of the Hanford Works Agreement 
the contractor agrees to pay laborers and mechanics 
engaged in work hereunder at Hanford Works the 
scale of wages and allowances prevailing at Han- 
ford Works, including all terms of any modifica- 
tion thereof as determined by the Commission ***.”’ 
On December 15, 1955, Mr. McCaffree, who had ceased 
to be executive secretary of Hanford Contractors Ne- 
gotiating Committee in October, 1954, wrote a letter on 
the letterhead of that committee to International Union 
of Operating Engineers Local 370, enclosing a copy of 
a proposed memorandum agreement to be executed by 
that committee and various unions affiliated with Pasco- 
Kennewick Building Trades Council (Exhibit 12). This 
document proposed that: ‘‘The prevailing agreement on 
non-governmental construction work im the territory 
surrounding the Hanford Project shall become effectwe 
on January 1,1956, for corresponding work on the Han- 
ford Project.’’ 


At the time this proposal was submitted the Team- 
sters contract of December 19, 1955 (Exhibit 2) and the 
Operating Engineers contract of December 24, 1955 
(Exhibit 3) were in the process of negotiation. The 
earlier contract of September 1, 1950 (Exhibit 4) was 
still in effect. Mr. McCaffree made this proposal of De- 
cember 15, 1955, because he knew that the existing con- 
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tract dated September 1, 1950 (Exhibit 4) had no ap- 
plication to the Hanford Area. If that were not the 
fact there would not have been any reason for making 
the proposal italicized above. 

On December 19, 1955, the contract (Exhibit 2) be- 
tween Associated General Contractors of America, Inc., 
Spokane Chapter, and Teamsters Local 839 was exe- 
cuted, and five days later on December 24, 1955 the con- 
tract (Exhibit 3) between Associated General Contrac- 
tors of America, Inc., Spokane Chapter, and Operating 
Engineers Local 370 was executed. Teamsters contract 
(Exhibit 2) and Engineers contract (Exhibit 3) de- 
scribe the same territory in the State of Washington 
to which they severally apply. Both contain the same 
description of territory and work covered (Exhibit 2, 
page 4; Exhibit 3, page 4), naming nineteen counties 
and parts of counties in the State of Washington east 
of the 120th Meridian, including the County of Benton. 
The description in the two later contracts is substan- 
tially identical with the description in the earlier con- 
tract (Exhibit 4) which the later contracts superseded, 
except that in the later contracts Chelan and Kittitas 
Counties are added. Neither Chelan nor Kittitas Coun- 
ties is contiguous to the Hanford Area, The contract 
(Exhibit 4), which expired on December 31, 1955, had 
no application whatever to work within the Hanford 
Area. For that reason, if for no other, the two contracts 
(Exhibits 2 and 3), which superseded it on January 1, 
1956, likewise have no application to the Hanford Area. 


On December 29, 1955, Kenneth M. McCaffree, who 
at that time had ceased to be executive secretary of 
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Hanford Contractors Negotiating Committee, wrote a 
letter to Pasco-Kennewick Building Trades Council, 
including the two appellant Local Unions, on the letter- 
head of Hanford Contractors Negotiating Committee, 
stating that that committee was then exercising the 
right to terminate the Hanford Works Agreement of 
September 29, 1952, as of December 31, 1955. 


The first paragraph of this letter states that the no- 
tice then being given was in accordance with a letter 


of October 28, 1955, but no letter of that date is in evi- 
dence. The letter of December 29, 1955 (Exhibit 16) 
states specifically: 


‘‘The Hanford Contractors will not stop work on 
the project as of January 1, 1956. The contractors 
will maintain wages and conditions in effect on 
December 31, 1955, until a new agreement or agree- 
ments between the Contractors and the Unions in- 
volved can be completed.’’ 
The third paragraph of the letter states: 

‘‘The wage policy of the project will remain un- 
changed. In accordance with past practice the Com- 
mittee is willing to accept those wage scales and 
effective dates which currently have been nego- 
tiated by a particular craft or crafts and the asso- 
ciation with which those unions normally negotiate, 
and which are prevailing in the area surrounding 
the project. These wages can be placed into effect 
as soon as agreements are completed between the 
Hanford Contractors and the respective union or 
unions.’’ 


On January 1, 1956, the new contracts between Asso- 
ciated General Contractors of America, Inc., Spokane 
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Chapter, and Teamsters Local 839 and Operating En- 
gineers Local 370 (Exhibits 2 and 3) took effect. 


In the letter dated December 29, 1955 written by 
Kenneth M. McCaffree, as executive secretary of Han- 
ford Contractors Negotiating Committee, giving notice 
of a conditional cancellation of the Hanford Works 
agreement as of December 31, 1955, he proposed a meet- 
ing to be held on January 5, 1956, at Richland. T'wo 
meetings were held on that day. The first meeting—that 
suggested by Mr. McCaffree—was held in the forenoon 
at Richland and was attended by Lee J. Knack, appel- 
lee’s Director of Labor Relations, accompanied by Ra- 
mon E. Reed, who had recently become appellee’s Proj- 
ect Manager at Hanford. They attended the Richland 
meeting at the instance of Mr. Thurston of the Atomic 
Energy Commission (Tr. 702). The other meeting was 
held at Pasco on the afternoon of the same day. The 
Pasco meeting was the customary pre-job conference, 
at which Mr. Knack and Mr. Reed were present as 
representatives of the appellee for conference with the 
business agents of the various unions affiliated with the 
Pasco-Kennewick Trades Council whose members were 
then, or during the progress of the work, might become 
interested in the appellee’s construction project. At 
both meetings the matter of continuing isolation pay 
and bus transportation was discussed. At the Pasco 
meeting in the afternoon Mr. Knack definitely com- 
mitted the appellee to a continuance of isolation pay 
and bus transportation. Because of the importance of 
Mr. Knack’s participation in that pre-job conference, 
we are printing an Appendix IV, a complete abstract 
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of the evidence relating to the commitment of Mr. 
Knack made at that meeting. 


Following the pre-job conference at Pasco on Jan- 
uary 9, 1956, at which Mr. Knack committed Morrison- 
Knudsen to continue isolation pay and bus transporta- 
tion, Mr. McCaffree, on January 13, 1956, wrote an- 
other letter on the letterhead of Hanford Contractors 
Negotiating Committee which he signed as Executive 
Secretary (Exhibit 13). This letter states that the wage 
rates effective as of January 1, 1956, in the Operating 
Engineers contract (Exhibit 3) can not be placed in 
effect in the Hanford area ‘‘until a new agreement has 
been signed.’’ The letter enclosed a proposed form of 
agreement referring specifically to the Operating En- 
gineers contract of December 24, 1955 (Exhibit 3) 
which, if executed, would make that contract applicable 
to the Hanford Project with some exceptions. This 
letter and the appended proposed memorandum agree- 
ment make it entirely clear that the Hanford Contrac- 
tors Negotiating Committee, represented by Mr. Mc- 
Caffree (if he did in fact then represent that commit- 
tee) knew that the Associated General Contractors new 
contracts which became effective January 1, 1956, were 
not applicable to the Hanford Area and could not be 
made appheable to that area in the absence of an agree- 
ment such as he then proposed. Mr. McCaffree not only 
signed this letter of January 18, 1956, as Executive 
Secretary, but also signed the enclosed proposed memo- 
randum of agreement as a ‘‘member’’ of Hanford Con- 
tractors Negotiating Committee. On the trial he ad- 
mitted that he never had been a member of that Com- 
mittee (Tr. 727). 
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On March 2, 1956, Mr. McCaffree wrote another let- 
ter (Exhibit 15) on the letterhead of Hanford Contrac- 
tors Negotiating Committee to Teamsters Local 839, 
which he signed as Executive Secretary. 


Exhibit 14 is a proposed memorandum of agreement 
submitted to Operating Engineers Local No. 370 on be- 
half of Hanford Contractors Negotiating Committee. 
Vitissis dated: * thigy.,....0 day of March, 1956.’’ This is an- 
other proposal submitted in the name of Hanford Con- 
tractors Negotiating Committee to Operating Engi- 
neers Local 370 substantially identical with Exhibit 13, 
except that Exhibit 13 proposed that certain allowances 
should not apply on the Hanford Area until June 30, 
1956, whereas this later proposal (Exhibit 14) states 
that these provisions should not apply until March 12, 
1956. Both these proposals (Exhibits 13 and 14) make 
it entirely clear that so far as Hanford Contractors 
Negotiating Committee was concerned the Operating 
Engineers contract of December 24, 1955 (Exhibit 3), 
as written, had no application to the Hanford Area. 


On March 8, 1956, Mr. McCaffree, still representing 
himself to be Executive Secretary of Hanford Contrac- 
tors Negotiating Committee, wrote a letter to Associated 
General Contractors of America, Inc., Spokane Chap- 
ter, with copies to Teamsters Local 839 and Operating 
Engineers Local 370, reading: 

“Effective March 9, 1956, those bargaining 
rights which have been held by the Hanford Con- 
tractors Negotiating Committee on behalf of con- 
tractors working on the Hanford Project are here- 
by assigned to the Associated General Contractors 
Chapters in Spokane on the basis of individual con- 
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tractor membership in the respective Chapters. 
These bargaining rights apply to the negotiations 
with the unions listed below.”’ 

Shortly after this letter was transmitted Mr. McCaf- 
free disappeared from the scene until fifteen months 
later he reappeared as a rebuttal witness for the appel- 
lee (Tr. 725). On the trial Mr. Sam C. Guess, Executive 
Secretary of Spokane Chapter of Associated General 
Contractors, said that when he received this rather re- 
markable letter he was ‘‘completely flabbergasted,’’ be- 
cause, as he said, ‘‘it was an ambiguity in the grossest 
sense’ (Tr. 381-382). Mr. Guess meant, as obviously 
was the fact, that by this letter Mr. McCaffree could not 
change the relationship existing between Associated 
General Contractors of America, Inc., and the unions 
—parties to the two contracts (Exhibits 2 and 3) which 
became effective on the preceding January 1, 1956. Mr. 
Guess’ confusion is easily understandable. However 
that may be, it is evident that Mr. McCaffree and Mr. 
Guess at that time were in complete agreement that 
the contracts which but recently had become effective 
on January 1, 1956 (Exhibits 2 and 3), as written, had 
no application to the government work then being per- 
formed by the appellee in the Hanford Area. 


Whatever notion Doctor McCaffree at that date may 
have entertained relative to the elementary rules of 
agency, it is plain that his attempted ‘‘assignment of 
bargaining rights’’ on March 8, 1956, could not effec- 
tively operate to make the two contracts as written and 
in effect on January 1, 1956, retroactively applicable to 
the Hanford Atomic Energy Project. 
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On March 10, 1956, Associated General Contractors 
of America, Inc., submitted a written document entitled 
‘‘Hanford Project Proposal’? to Operating Engineers 
Local 370 and Teamsters Local 839 (Exhibit 7). It pro- 
posed an ‘‘ Addendum”’ (according to the dictionary an 
addendum is an amendment) to the existing A.G.C. 
agreements to be effective March 12, 1996, making the 
provisions of the A.G.C. agreements (Exhibits 2 and 
3) applicable to the Hanford Project with two excep- 
tions. The exceptions proposed were: 

‘CA travel allowance of $2.6214 per day will be 


paid on all A.E.C. contracts for the period March 
12 to December 31, 1956. 


‘‘On January 1, 1957, there will be placed into 
effect the 1958 travel provisions of the A.G.C. 
agreements which will continue through the years 
1957-1958.”’ 

The effect of the first exception would be to continue 
isolation pay of $2.6214 per day until December 31, 
1956. The effect of the second exception would be that 
on January 1, 1957, certain travel provisions of the ex- 
isting A.G.C. agreements would continue through the 
years 1957-1958. If the Unions had agreed to this pro- 
posal the effect would have been to continue isolation 
pay for a time, but bus transportation would be com- 
pletely eliminated. This is a vital document bearing 
upon the question whether or not the labor contracts 
(Exhibits 2 and 3) in effect since January 1, 1996, were 
or were not intended to be applicable to work being car- 
ried on within the Hanford Area. As this Exhibit 7 dis- 
closes, this proposal was voted on on March 14, 1956, by 
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the Teamsters and rejected, and it was also rejected by 
the Engineers. 


Mr. Guess, on his direct examination as a witness for 
the appellee, testified that the acceptance of this pro- 
posal by the Unions would have meant a modification of 
Exhibits 2 and 3. He further testified that at a meeting 
between the representatives of the Unions and the rep- 
resentatives of the contractors on March 16, 1956, this 
proposal was definitely turned down by both the Team- 
sters and the Operating Engineers. After that refusal 
of the Unions to agree to the proposed amendment a 
recommendation was made to the contractors then work- 
ing at the Hanford Works, which, of course, included 
the appellee Morrison-Knudsen, Inc., to continue to 
pay isolation pay and furnish buses until such time as 
an agreement could be reached (Tr. 332-333). If, as the 
appellee is now claiming, the two contracts, as written 
and in effect on January 1, 1956, were applicable to 
work being performed in the Hanford Area, why was 
the Associated General Contractors on March 10, 1956— 
sixty-eight days later—seeking an amendment to the 
contracts as written for the sole purpose of making 
those contracts applicable to the Hanford Area? The 
appellee’s entire case is founded upon the contention 
that the two labor contracts (Exhibits 2 and 3), as writ- 
ten and effective on January 1, 1956, by their very terms 
were applicable to work in the Hanford Area. If it be 
assumed that there is any merit whatever in appellee’s 
contention, which, of course, the appellants do not ad- 
mit, then the definite, unequivocal and final rejection 
of the proposal evidenced by this Exhibit 7 was a re- 
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pudiation of the appellants’ contractual obligations, 
and by reason of that repudiation, the appellee then 
became an ‘‘offended party’’ as defined by Article 1X 
of Teamsters contract (Exhibit 2) and Article X of En- 
gineers contract (Exhibit 3). This matter is argued as 
Pomrlinec. 

On the morning of March 23, 1956, the members of 
the appellant Unions reported for work as usual at 
the North Richland Terminal, but the appellee failed to 
have buses available for their transportation to the work 
sites and they had no alternative but to go home. A 
work stoppage ensued which continued until June 6, 
1956. The basis of appellee’s claim is that this work 
stoppage was an illegal strike in violation of Article 
VII of the Teamsters contract (Exhibit 2, page 10) and 
Article VIII of the Engineers’ contract (Exhibit 3, 
page 9), both of which, in identical language, prohibit 
strikes and lockouts. The appellee now says when the 
workmen went home because no buses were made avail- 
able to them their action constituted an unlawful strike. 
The appellants say that the men went home because of 
a lockout resulting from appellee’s action in summarily 
discontinuing the usual bus service. 


Under date of March 30, 1956, Sam C. Guess, as Eix- 
ecutive Secretary of Associated General Contractors of 
America, wrote a letter (Exhibit 8) to Art Rossman of 
Operating Engineers Local 370, referring to the work 
stoppage then existing, to which Mr. Rossman replied 
by a letter dated April 3, 1956 (Exhibit 9). 


When the appellee persisted in its refusal to furnish 
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bus service, the job was picketed on April 5, 1956 (Tr. 
409). 

Under date of April 27, 1956, the lockout, then having 
existed for thirty-five days, appellee’s attorneys, Allen, 
DeGarmo & Leedy, wrote a letter to the two appellant 
Unions concerning the dispute. This letter was attached 
to the original complaint as Exhibit C and by reference 
made a part of the amended complaint. The fourth 
paragraph of that letter stated: 

‘*Morrison-Knudsen Company, Inc., as a mem- 
ber of the Associated General Contractors of Amer- 
ica, Inc., Spokane Chapter, has at all times since 
January 1, 1956, recognized said Agreements here- 
tofore mentioned as being in force and effect with 
your organizations and your members, applicable 
to the work being performed by it at the Hanford 
Aiomic Produtis Operation, ** *.’’ 

As a matter of convenience for reference, a photo- 
static copy of this letter was offered and received in 
evidence as Exhibit 50. Notwithstanding the claim in 
the letter that the appellee recognized the agreements 
referred to as being in force since January 1, 1956, and 
applicable to the Hanford Area, Mr. Knack, the appel- 
lee’s Labor Relations Director, who cooperated with ap- 
pellee’s attorneys in composing the letter, admitted on 
the trial that until the date of that leter, so far as he 
knew, no one directly representing Morrison-Knudsen 
had ever made any claim that the contracts, as written 
and in effect on January 1, 1956, were applicable to the 
appellee’s work in the Hanford Area (Tr. 297-299). 
After that admission by Mr. Knack nothing more was 
heard of this letter, which appellee’s counsel must have 
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thought was important when they made it an exhibit to 
their original complaint. 


The letter last referred to no doubt was written for 
strategic or disciplinary purposes preliminary to the 
filing of a damage action. Accordingly, the original com- 
plaint was filed on May 8, 1957, forty-seven days after 
the lockout first occurred. In that complaint the appellee 
alleged damage accrued to April 30, 1956, in the sum of 
$638,500.00, together with additional damage of not less 
than $13,000.00 per day during the period that the lock- 
out might continue beyond that date. 
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APPENDIX III 


The Labor Contracts Must Be Construed in the Light 
of the Circumstances Surrounding the Parties When the 
Contracts Were Being Negotiated 

In Merriam v. Umted States, 107 U.S. 487, page 441, 
27 L.ed. 531, page 538, the court said: 


‘It is a fundamental rule that in the construc- 
tion of contracts the courts may look, not only to 
the language employed, but to the subject-matter 
and the surrounding circumstances, and may avail 
themselves of the same light which the parties pos- 
sessed when the contract was made.”’ (Citing cases) 


InC. Rk. I. & P. R. Co. v. Denver, etc., 148 U.S. 596, 
page 609, 31 L.ed. 277, page 281, the court said: 


‘‘There can be no doubt whatever of the general 
proposition that, in the interpretation of any par- 
ticular clause of a contract, the court is not only at 
liberty, but required, to examine the entire con- 
tract, and may also consider the relations of the 
parties, their connection with the subject-matter of 
the contract, and the circumstances under which it 
was signed.”’ 


In Umted States v. Bethlehem Steel Company, 205 
U.S. 105, page 117, 51 L.ed. 731, page 736, the court spe- 
cifically held that the Parol Evidence Rule is inappli- 
cable to such situations: 

‘‘It is objected on the part of the company that, 
as the contract in question is, as asserted, plain and 
unambiguous in its terms, no reference can be made 
to other evidence or to documents which do not 
form part of the contract. The general rule that 
prior negotiations are merged in the terms of a 
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written contract between the parties is referred to, 
and it is insisted that, under that rule, the various 
letters passing between the parties prior to the ex- 
ecution of the contract are not admissible. 


‘“‘The rule that prior negotiations are merged in 
the contract is general in its nature, and, we think, 
does not preclude reference to letters between the 
parties prior to the execution of the contract in this 
ease. The language employed in this contract for a 
deduction, in the discretion of the Chief of Ord- 
nance, of $35 per day from the price to be paid for 
each day of delay in the delivery of each gun ear- 
riage, respectively, taken in connection with the 
subject-matter of the contract, leaves room for the 
construction of that language in order to determine 
which was intended, a penalty or liquidated dam- 
ages. While it is claimed that there is really no 
doubt as to the proper construction of the contract, 
even if the contract alone is to be considered, yet 
we think that much light is given as to the true 
meaning of language that is not wholly free from 
doubt by a consideration of the correspondence be- 
tween the parties before the final execution of the 
contract itself. Under such circumstances we think 
it never has been held that recourse could not be 
had to the facts surrounding the case and to the 
prior negotiations for the purpose of determining 
the correct construction of the language of the con- 
tract. (Citing cases) 


‘‘It is not for the purpose of making a contract 
for the parties, but to understand what contract 
was actually made, that, in cases of doubt as to the 
meaning of language actually used, prior negotia- 
tions may sometimes be referred to.”’ 
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The applicable rule is concisely stated in 17 C.J.S., 
page 744, Title Contracts, Section 321, as follows: 

‘‘Where the language of a contract is susceptible 
of more than one interpretation, but not otherwise, 
the court, in ascertaining the intention of the par- 
ties, may and should consider, and construe the 
contract in the light of the situation and relation 
of the parties and the circumstances surrounding 
them at the time of making the contract, the nature 
and situation of the subject matter, and the appar- 
ent purpose of making the contract.”’ 

To support the quoted text the editors cite numerous 
Federal cases, together with several hundred cases from 
appellate courts of thirty-eight states, including Wash- 
ington. 

Among the decisions in which the Supreme Court of 
Washington has recognized and applied the rule are: 


Griffin v. Lear, 123 Wash. 191, 212 Pac. 271; 


Leavenworth State Bank v. Cashmere Apple 
Co., 118 Wash. 356, page 361, 204 Pac. 5; 


Vance v. Ingram, 16 Wn.(2d) 399, page 411, 
133 P.(2d) 938; 

Skaug v. Gibbs, 39 Wn.(2d) 269, page 270, 235 
P.(2d) 154; 

Kelly v. Valley Construction Co., 48 Wnu.(2d) 
679, page 688, 262 P.(2d) 970; 

Williston on Contracts, Vol. 3, Section 629. 
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APPENDIX IV 


Abstract of Evidence Concerning Commitment to Con- 
tinue Isolation Pay and Bus Transportation Made by Lee 
J. Knack, Appellee’s Director of Labor Relations, at 
Pre-Job Conference Held at Pasco on January 5, 1956 

Mr. Knack, appellee’s Director of Labor Relations, 
on direct examination by appellee’s counsel, testified 
that he was familiar with the provisions of the contract 
between Morrison-Knudsen Company and United 
States Atomic Energy Commission which obligated 
Morrison-Knudsen to abide by the provisions of the 
Hanford Works agreement as long as it was in exist- 
ence (Tr. 209). 


On cross-examination by counsel for Operating En- 
gineers Local 370 Mr. Knack said that at the time his 
company became a member of Associated General Con- 
tractors in February, 1955, he was aware of the then 
existing contract (Defendants’ Exhibit 4) between As- 
sociated General Contractors and the various unions, 
including the two defendants (Tr. 217). He also knew 
of the provisions of the Hanford Works agreement 
(Tr. 223-224) and that it was in effect when his com- 
pany bid the job (Tr. 236). He understood that the 
references to ‘‘allowances’’ which appellee’s contract 
with the Atomic Energy Commission required it to 
maintain included isolation pay and bus transporta- 
tion (Tr. 237). He learned of Mr. McCaffree’s letter 
of December 29, 1955 (Exhibit 16) on January 4, 1956 
—the day before the Richland and Pasco meetings (Tr. 
238). The status of the Hanford Works agreement 
came up for discussion at both the meetings on Janu- 
ary 5, 1956 (Tr. 240-241). At the morning meeting 
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there was considerable discussion pertaining to the 
Hanford Works agreement and it was impossible for 
him to tell whether or not the Hanford agreement, from 
a practical standpoint, was totally and completely ter- 
minated. On January 4, 1956, Mr. Knack had learned 
of the communications concerning the technical termi- 
nation and that matter ‘‘was definitely one that was up 
in the air at the time we had our meeting on the 5th 
of January”? (Tr. 244). Mr. Knack said that at that 
time, as far as he was concerned, he had no indication 
that the Hanford Works agreement had ceased to exist. 
He said it was a moot question. The appellee’s work 
at Hanford had commenced before the meetings on 
January 95, 1956, and from the commencement of the 
work until March 22, 1956, Morrison-Knudsen fur- 
nished bus transportation to the defendant Unions in 
accord with the provisions of the Hanford Works agree- 
ment (Tr. 246). 


On cross-examination by counsel for Teamsters Local 
839 Mr. Knack testified that Mr. Henry Thurston of 
the Atomic Energy Commission was present at the 
meeting at Richland on the morning of January 5, 1956 
(Tr. 272). Mr. Knack had learned of the proposed 
Richland meeting the day before from Mr. Thurston 
and he was vitally interested because not long before 
his company had entered into the contract with Atomic 
Energy Commission. Representatives of the Atomic 
Energy Commission, the contractors and labor unions 
were present. There was discussion concerning bus 
transportation and isolation pay. The afternoon meeting 
was held in the Labor Temple in Pasco. That meeting 
had been requested by Morrison-Knudsen some time 
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in the middle of December (Tr. 279-280). That after- 
noon meeting was a pre-job conference arranged after 
Morrison-Knudsen knew it was going to do the work 
under its contract of November 25, 1955. Representa- 
tives of the Local Unions were present whose members 
might be employed. Mr. Knack definitely recalled that 
Mr. Knapp was present (Tr. 281-282). Mr. Knack was 
asked the direct question if it was not a fact that at the 
Pasco meeting he was asked by Mr. Knapp as to what 
Morrison-Knudsen proposed to do about continuing 
to pay isolation pay and furnishing bus transportation 
(Tr. 294). Mr. Knack answered that he did not recall 
whether the question was put to him by Mr. Knapp or 
not 


‘‘but the question was put to me as to what our 
position was in relation to the payment of isolation 
pay and the continuing transportation as the mat- 
ter stood at that moment. In other words, there 
was no question asked of me as to how we were 
going to operate through to the completion of our 
work on that project, and because of my contact 
with the morning session as an observer, in which 
it was indicative of the fact that these people who 
had been negotiating previously and were still dis- 
cussing matters between themselves, that they 
were endeavoring to arrive at some sort of a solu- 
~ tion of their problems, and that on that basis, that 
we of the Morrison-Knudsen Company were not 
gomg to be the people who were going to discon- 
tinue that practice; in view of the fact that other 
contractors there were continuing the practice, 
were still paying the pay, that it was unrealistic to 
believe that we could do so and employ people 
under those competitive conditions.’’ (Tr. 295) 
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On re-direct examination by appellee’s counsel Mr. 
Knack said that the furnishing of bus transportation 
was an established practice on the Hanford Works 
Cir, 300). 


Sam C. Guess, Executive Secretary of the Spokane 
Chapter of Associated General Contractors, Inc., who, 
on behalf of that organization, executed the two labor 
contracts (Exhibits 2 and 3) with Teamsters Local 839 
and Operating Engineers Local 370, was examined as 
a witness on behalf of the appellee. He testified that he 
was familiar with the history of the practice or custom 
of furnishing bus transportation (Tr. 319). In answer 
to some questions propounded by the court Mr. Guess 
said that the main entrance into the reservation 1s 
through North Richland and that most of the workmen 
enter the project through the North Richland barrier. 
Some of the workmen drive their own private cars into 
the barricaded area and about forty per cent of them 
ride the buses. The area is large, the distance from 
North Richland to the Moxee entrance being in excess 
of thirty-five miles (Tr. 318-320). Referring to the 
time after the two Associated General Contractors 
agreements (Exhibits 2 and 3) became effective on 
January 1, 1956, Mr. Guess said that because of the 
urging of the Atomic Energy Commission’s staff, and 
Mr. Thurston in particular, the contractors working 
behind the barrier did nothing to upset the conditions 
because of the very critical nature of the work going 
on (Tr. 327-328). The matter under discussion at the 
time referred to was the amount of take-home pay 
which would possibly be changed by going under the 
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Spokane Chapter agreements. If the conditions under 
which Hanford had been working were terminated the 
workmen would no longer be paid isolation pay or fur- 
nished bus transportation, and to eliminate one or the 
other would make some difference in the amount of 
money that a man could take home (Tr. 329-330). Mr. 
Guess then stated that Mr. Rossman (Business Man- 
ager of Operating Engineers Local 370) was demand- 
ing the continuance of isolation pay and bus transpor- 
tation (Tr. 331). Mr. Guess had become Executive 
Secretary of the Spokane Chapter of Associated Gen- 
eral Contractors on January 20, 1954 (Tr. 318) and it 
eame to his knowledge that bus transportation was 
being furnished and isolation pay was being paid to 
workmen employed inside the barricade (Tr. 346). The 
provision for isolation pay was in the written contract 
(Hanford Works agreement). The furnishing of buses 
was a usage that had grown up (Tr. 347). 


In the middle of December, 1955, Ramon E. Reed be- 
came Project Manager for the appellee at Hanford and 
in that capacity was its Chief Officer in Charge of the 
Project (Tr. 403). He accompanied Mr. Knack to the 
meetings at Richland and Pasco on January 5, 1956 
(Tr. 405). On cross-examination by counsel for Operat- 
ing Engineers Local 370 Mr. Reed was asked as to his 
recollection of a conversation at the pre-job conference 
on the afternoon of January 5, 1956, at Pasco between 
Mr. Knapp (representative of the Unions) and Mr. 
Knack (appellee’s Director of Labor Relations) con- 
cerning the continuance of isolation pay and bus trans- 
portation. Mr. Reed said that he did remember that 
there was a discussion along those lines but he did not 
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remember the ‘‘exact wording’’ (Tr. 416-417). It is 
not surprising that Mr. Reed could not remember the 
‘‘exact wording’’ inasmuch as he was testifying on 
June 12, 1957—about seventeen months after the date 
of the conversation between Mr. Knapp and Mr. Knack 
and he, Mr. Reed, was not the spokesman for the ap- 
pellee. 


Charles J. Knapp was called as a defense witness 
(Tr. 469). At the time in question he was Secretary of 
the Pasco-Kennewick Building Trades Council and 
representative of the Plasterers and Cement Finishers 
Union. He had been familiar with the labor situation at 
Hanford since 1943. He had arranged for the meeting 
with representatives of Morrison Knudsen which was 
held on January 95, 1956 (Tr. 476). At that meeting 
there were present representatives of about fifteen in- 
dividual crafts, including Wiliam Dunn and Arthur 
A. Rossman of the Operating Engineers; Sewell Davis 
of the Teamsters ; Edwards Clary of the Painters Local 
Union, and Lawrence R. King of the Millwrights (Tr. 
476-477). The Pasco meeting was the usual pre-job 
conference held when a major job is being started, so 
that representatives of the Unions and the employer 
might discuss matters relating to manpower needed and 
various phases of the contractor’s work (Tr. 477). Mr. 
Knapp testified that there were two matters concerning 
which he was particularly interested and these were 
what the company intended to do in reference to fur- 
nishing transportation and the payment of isolation 
pay. He discussed two points with Mr. Knack. Mr. 
Knapp was spokesman for the union group and he was 
the one who asked the question of Mr. Lee Knack: 
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‘*@. All right, and when you asked the question, 
did you direct it to Mr. Knack? 

A. Yes. 

Q. And what did he say? 

A. He said that they would pay isolation pay 
and continue to furnish transportation. He said 
that the Morrison-Knudsen Company had bid the 
job planning on paying isolation pay and furnish- 
ing bus transportation; that was the way they 
figured the job.’’ (Tr. 479-483 ) 

Mr. Knapp was cross-examined at some length with 
particular reference to his discussion with Mr. Knack 
and said that he remembered distinctly that at the time 
there was considerable disquiet about a continuance 
of the Hanford Works agreement and Mr. Knack said 
‘that he was not interested in what other contractors 
were going to do. He said that they had bid the job on 
isolation pay and free bus transportation and they 
were going to do it. They were going to do the job. He 
said they were particularly interested in coming in, 
getting the job done and getting out again”’ (Tr. 525- 
529). 


William H. Dunn, Field Representative of Operat- 
ing Engineers Local 370, was present at the Pasco pre- 
job conference on the afternoon of January 45, 1996. 
Mr. Dunn testified: 


‘CA. Well, the meeting progressed along, it was 
just about ready to break up, in fact, some of the 
fellows had started getting up from the table, and 
Mr. Knapp said to Mr. Lee Knack, ‘I got a ques- 
tion I want to ask you,’ and he asked him what was 
going to be their position pertaining to isolation 
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pay and free bus transportation, and Mr. Knack’s 
reply to him was, ‘We bid this under the Hanford 
Works agreement and we are going to do the job 
under that.’ In those words, that is what the man 
meant.’’ (Tr. 560) 

On cross-examination by counsel for appellee Mr. 
Dunn repeated, in substance, what he had testified to 
on direct examination, but qualified it to the extent 
that Mr. Knack may have said that they were not will- 
ing to enter into an arrangement for the duration of 
the job unless the Unions were willing to do likewise”’ 
(Tr. 564). 


Arthur A. Rossman, Business Manager of Operating 
Engineers Local 370, testified on direct examination 
that he was present at the Pasco pre-job conference on 
the afternoon of January 5, 1956, that there were rep- 
resentatives of about fifteen unions present in addition 
to the two men—Mr. Knack and Mr. Reed—representa- 
tives of Morrison-Knudsen (Tr. 612-613). Near the 
end of that meeting Mr. Knapp asked what the com- 
pany’s intention was with regard to bus transportation 
and isolation pay (Tr. 616). Mr. Rossman said that 
while he would not undertake to quote Mr. Knack 
verbatim the substance of his statement was as related 
by Mr. Knapp (Tr. 621-622). Mr. Knapp was speak- 
ing for his own Union—Cement Finishers—as well as 
for Operating Engineers Local 370 and ‘Teamsters 
Local 839, and if Mr. Knapp had not asked the ques- 
tion Mr. Rossman would have done so (Tr. 623). 


On cross-examination by appellee’s counsel Mr. Ross- 
man said that Sewell Davis (Teamsters Representa- 
tive) was present at the Pasco meeting but that ‘‘I 
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know Mr. Charlie Knapp spoke for all of us’’ (Tr. 
629). Mr. Knapp said he was representing the Pasco- 
Kennewick Building Trades Council and the affiliated 
unions (Tr. 635). 


Harold Edward Clary, the Business Representative 
of Painters Local Union 427, was present at the Pasco 
pre-job conference on January 5, 1956. He said that 
toward the completion of that meeting Mr. Knapp and 
Mr. Knack conferred, that the matter of isolation pay 
and bus transportation was discussed and the substance 
of the conversation was that Mr. Knack said ‘‘that they 
weren’t desirous of upsetting anything or establishing 
any precedent”’ (‘T'r. 669-671). 


Lawrence R. King, Business Representative of Mill- 
wrights and Machinery Erectors, Local Union 1699, 
was present at the Pasco meeting on January 5, 1956. 
His Union was affiliated with the Pasco-Kennewick 
Building Trades Council. Towards the end of that 
meeting Mr. Knapp asked what Morrison-Knudsen 
Company’s position was going to be as to bus transpor- 
tation and isolation pay. Mr. Knack answered to the 
effect that they weren’t there to disrupt anything that 
had been going on and that he would continue to pay 
it Cisolation pay) and furnish transportation (Tr. 
672-6795). 

The defendants having rested, Mr. Lee J. Knack was 
examined by the appellee as a rebuttal witness. On 
direct examination (Tr. 700) he said that he was pres- 
ent at the morning meeting of January 5, 1956, at Rich- 
land. He and Mr. Reed, the Project Manager, were 
asked to attend that meeting specifically by Mr. Thur- 
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ston of the Atomic Energy Commission and they did 
attend as observers (Tr. 702). He and Mr. Reed at- 
tended the afternoon meeting at Pasco (Tr. 705). That 
meeting lasted about three hours and various matters 
were discussed (Tr. 706). Mr. Knack’s direct examina- 
tion on rebuttal then continued as follows: 


‘“There was also the question that was posed as 
to the circumstances relating to the practice that 
prevailed in the area of the payment of transpor- 
tation or furnishing transportation and isolation 
pay. 

Q. All right, now, on that subject, Mr. Knack, 
I want to ask you specifically, you were present in 
court during the testimony of Mr. Dunn and Mr. 
Rossman and Mr. Clary. Without asking you to 
either dispute or approve what they said, I wish 
you to tell the Court now your recollection of ex- 
actly what question was asked you and what an- 
swer you gave to the question concerning the ques- 
tion of bus transportation and isolation pay. 


A. Well, the question was put to me about the 
payment of bus—or furnishing of bus transporta- 
tion and the payment of isolation pay, and my first 
and immediate reaction to it was that certainly I 
didn’t think that it was fair for the— 


Q. I want you to state what you said, not what 
your reaction was. 


A. Well, I said this, this is what I said. This was 
my—when I said reaction, I should have said re- 
sponse. I said that it was not fair for the people 
there to figure that they could use the Morrison- 
Knudsen Company as the solution to their prob- 
lem or as a wedge when they had the problem with 
other contractors; that we certainly were not there 
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to either be the solution to problems, nor to estab- 
lish or break precedents, as the case may be; that 
their problems had to be dealt with with the people 
with whom they had the problem, and that insofar 
as the conditions and circumstances were involved, 
that we were not—I was not going to tell them that 
we were going to discontinue furnishing the trans- 
portation or paying the isolation pay but that cer- 
tainly there was a problem there that I didn’t know 
when that problem was going to be answered, nor 
did I know how it was going to be answered, and, 
therefore, I felt that they were attempting to get 
the solution to the problem from me when I was not 
the party nor my company was the people who 
could solve the problem for them. 


Q. Had you learned of this problem in the morn- 
ing meeting at which Mr. Rossman and these other 
parties were present? 


A. Yes. 


Q. I want to ask you specifically, Mr. Knack, 
what information, if any, you had at the time as to 
the basis upon which Morrison-Knudsen Company 
made its bid for the Hanford Works Contract? 


A. I had no knowledge as to how that job was 
specifically bid at that time. 


Q. Why did you have no knowledge? 


A. Well, the explanation for that, sir, requires 
a little bit of explanation of the relationship of 
how I function within the Labor Relations Depart- 
ment for the company. 


Our company is set up in divisions and districts, 
and it is my job to service the various divisions and 
districts upon request. One of the services that my 
office furnishes to those divisions and districts is 
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labor information on prospective jobs which are to 
be bid. At again by request of the district or divi- 
sion, will send me a form which we have and re- 
quest me to fill in the form on the various crafts or 
classifications, and so forth. This job having been 
bid out of our Seattle District, I had not been re- 
quested to furnish the information, the labor in- 
formation, for the bidding of this particular job. 


Q. Then, as of the date of this meeting on Janu- 
ary Sth, 1956, what information did you have as to 
whether bus transportation or isolation pay had 
or had not been included in any bid estimate? 


A. I would have no information of that at all at 
that time. 


@. I wish to ask you the specific question, Mr. 
Knack, as to what statement you made at this meet- 
ing as to the Morrison-Knudsen Company having 
bid this job on the basis of paying isolation pay 
and furnishing bus transportation? 

A. There was some discussion as to how we may 
have bid the job and that resulted in my pointing 
out that the question of how we bid jobs and how 
we are going to operate those jobs is one that I 
would be quite interested in going into in a deeper 
vein in all areas, and pointed out that I had never 
yet been approached by any organized labor that 
would sit down at the time we were figuring a job 
or after we had figured a job and would agree to 
complete the job as we had bid it; that constantly 
we were confronted with the problem of bidding 
jobs and during the course and life of that job 
being confronted with rising costs of wage in- 
crease, labor costs, and so forth, and I made refer- 
ence to that situation and pointed to one of the in- 
cidents that had occurred, a negotiation that I had 
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just come off of where that was highlighted, Table 
Rock Dam down in Missouri, and spent some time 
explaining the situation about bidding jobs and 
the relationship as to how they are bid and the 
costs after we get them. 


Q. I wish to ask you, Mr. Knack—I am reading 
now from a transcript of Mr. Knapp’s testimony 
—if at this meeting you made this statement: 

‘He said they would pay isolation pay and con- 
tinue to furnish transportation. He said that the 

Morrison-Knudsen Company had bid the job 

planning on paying isolation pay and furnishing 

transportation; that was the way they figured 
the job.’ 

A. No, I did not. 


Q. I am reading to you now from a transcript of 
the testimony of Mr. William H. Dunn. I wish to 
ask you if at this meeting on the 5th of January, 
1956, you made this statement in response to the 
question which Mr. Knapp states he asked you: 

‘We bid this under the Hanford Works Agree- 
ment and we are going to do the job under that.’ 


A. I did not. 


Q. Did you make any. statement, Mr. Knack, 
other than as you have just testified here? 

A. In relation to— 

Q. In relation to that particular subject? 


A. Not—insofar as words are concerned, the 
substance of what was said is what I have testified 
to.”’ (Tr. 708-712) 

It will be noticed that on his direct examination by 
appellee’s counsel Mr. Knack was asked if he used the 
exact words imputed to him by Mr. Knapp and Mr. 
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Dunn and his answer was ‘‘Not—insofar as words are 
concerned. ’’ 


On cross-examination by counsel for Operating En- 
gineers Local 370 Mr. Knack admitted that he said 
they were not there to solve or to break precedents and 
that concerned bus transportation and isolation pay. He 
understood that that was an important matter (Tr. 
713). 

‘‘A. They asked me the question, yes, they 
brought it up for discussion. 


Q. Well, when they asked you that question, 
whether you were going to do it or whether you 
were not going to do it, did you tell them one way 
or the other what you were going to do? 

A. I indicated that under the circumstances that 
I was going to tell them that at the time we were 
not going to discontinue the furnishing of the 
transportation and the payment of isolation pay. 

Q. What did you say then, that you were not go- 
ing to discontinue isolation pay or bus transporta- 
tion ? 

A. As of that time? 

Q. Yes, as of that time? 

A. That is correct. 

Q. What did you tell them, as of the 5th? 

A. Of what time did I tell them what, sir? 

Q. Yes, you say now that what you told them 
was you were not going to discontinue the isolation 
pay and you were not going to discontinue the bus 
transportation ? 

A. That is correct. 


Q. Well, did you say, did you qualify that and 
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say ‘Now’ or ‘Until the end of this job’ or ‘Half- 
way through this job?’ How did you qualify that, 
if you did qualify it? 

A. I didn’t qualify it. 

Q. I see. Then, what you said was, ‘We are not 
going to discontinue it’? 

A. ‘At this time.’ 

Q. I see. ‘At this time’? 

A. Yes. 

@. In other words, now— 


A. Indicating and going on to the point that 
they had the problem with the other people there 
and the question of the isolation pay and the bus 
transportation insofar as future was concerned 
was a problem for them to solve with the people 
with whom they had been dealing and the other 
contractors. 


Q. Well, didn’t they ask you whether you were 
going to continue this on your contract? Isn’t that 
what you said? 


A. They wanted to know if we were going to 
pay it— 

Q. Yes. 

A. —at that time, certainly. 

@. Yes. And you said you were? 

A. Yes, I said that we were not going to discon- 
tinue it at that time.’’ (Tr. 714-715) 

On cross-examination by counsel for Teamsters 
Local 839 Mr. Knack repeated that he attended the 
morning meeting at Richland as an observer, but that 
he went to the area specifically to participate in the 
afternoon meeting at Pasco, that was the purpose of 
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his visit (Tr. 719). He learned of the problem through 
conversations with Mr. Thurston of the A.E.C. (Tr. 
721). 


‘“Q. Well, isn’t it a fact, Mr. Knack, that what 
you meant, or the view you intended to express, 1n 
that meeting representing Morrison-Knudsen, you 
did not want to be forced into a position, at the 
instance of other contractors or anybody else, 
which would put you in conflict with the unions 
on the job then in progress ? 


A. I don’t think I expressed it that way, Mr. 
Carey. To me, having come into the area and not 
having had some, at least, current background of 
the circumstances and conditions, | was aware 
only of the fact that there was a problem there that 
may have been involved in meetings, and so forth, 
I was totally unaware of it, and in my conversa- 
tions with Mr. Thurston the morning before we 
met with the unions, Mr. Thurston requested the 
Morrison-Knudsen Company to continue paying 
the isolation pay and the furnishing of bus trans- 
portation. At the time, I asked him if that was an 
official request. He said, because of the circum- 
stances, he could only make it as an unofficial re- 
quest. That was part of the circumstances. 


Mr. Carey: Well, will you read my question 
again? (Question read) 

Q. (By Mr. Carry): Isn’t that, in substance, 
the position you took? 


A. Well, sir, when you asked the questions about 
being forced by other contractors, I felt no factor 
of force by other contractors at all. 


Q. Well, isn’t that, in substance, what you meant 
when this morning you said you didn’t want to be 
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used as a wedge, when last Monday or a week ago 
Monday you said you didn’t want to get ‘in the 
bite of the line’? Isn’t that, in substance, what you 
meant? 


A. Well, in substance, what I meant, sir, was 
that I didn’t want to be—our company to be the 
people who were going to lead the way and be put 
in a position—as a newcomer to the work, we had 
not been involved in these things in the past, our 
position was somewhat different from other con- 
tractors, substantially different, as a matter of 
fact, and that I didn’t want my company being the 
company that was going to be the party to come 
into that area and cause conditions, either to the 
area or to ourselves— 


Q. That is, you didn’t want to disrupt a working 
arrangement that had been in existence for some 
considerable time ? 


A. At that particular time, in view of the con- 
versations that I had had with Mr. Thurston, I 
felt that it was expedient for our company, even 
though the request had been unofficial, under the 
circumstances, to abide by that request.”’ (Tr. 
721-723) 
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APPENDIX V— EXHIBITS INTRODUCED ON TRIAL 


221: 


. 22: 


23: 


r, 24: 


OF ISSUE OF DAMAGE 
Construction Status Chart of ‘‘F’”’ Area, 
showing estimated cost $908,380.00, dated 
1/20/56. 


Construction Status Chart for ‘‘H’’ Area, 
showing estimated cost $868,800.00, dated 
1/20/56. 


Revenue Tabulation covering period Decem- 


ber, 1955-March, 1957, inclusive. 


Graph showing schedules and production. 


Statement purporting to show delay of nine- 


: ty-eight days chargeable to strike. 


Identified 
Tr. 787 


Offered 
Tr. 800 


Admitted 
Tr. 800 


Identified 
Tr. 791 


Offered 
Tr. 800 


Admitted 
Tr. 800 


Identified 
Tr. 792 


Offered 
Tr. 800 


Admitted 
Tr. 800 


Identified 
Tr. 794. 


Offered 
Tr. 800 


Admitted 
Tr. 800 


Identified 
Tr. 797 


Offered 
Tr. 800 


Admitted 
Tr. 800 


PI 


Ex. 26: 


Pl 


Ex. 27: 


PT. 


Hx. 28% 


PI 


Ex. 29: 


Pl 


Ex. 30: 


iP} 


Ex. 31: 
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Statement showing overhead, salaries during 
strike period amounting to $13,389.00. 


Statement concerning Item 3 ‘‘Transporta- 
tion of Key Personnel for protection of prop- 
erty, and so forth. 


Statement concerning Item 11 relating to 
costs of re-employing men to pre-strike level. 
Amount claimed $896.01. 


Calculation concerning equipment rentals, 
Item 8. Total claimed $27,043.13. 


Statement concerning Item 12 ‘‘General Ad- 
ministrative Expense.’? Amount claimed 
$19,257.00. 


Statement concerning Item 13, extra-strength 
concrete. Amount claimed $675.75. 


Identif 
Tr. 80 


Offere 
Tr. 80 
Admitt 
Tr. 80 


Identifi 
Tr. # 


Tr. 
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Statement concerning Item 14 ‘‘Wage In- 


: erease After January 1, 1957.’’ Amount 


claimed $2,284.49. 


Statement concerning Item 16. Amount 
claimed $89,370.98. 


Rental Schedule A.G.C. contractor’s equip- 


: ment. On the title page it is stated ‘‘This is 


not a rental schedule.’’ 


Compilation of rental rates Associated Eiquip- 


: ment Distributors. 


Statement of telephone expenses, Item 5. 


: Amount claimed $625.86. 


Statement concerning Item 15 ‘‘ Maintenance 


: of General Electric Company Offices.’’ 


Amount claimed $531.76. 


Identified 
Tr. 819 


Offered 
Tr. 820 


Admitted 
Tr. 820 


Identified 
Tr. 820 


Offered 
Tr. 937 


Admitted 
Tr, Goa 


Identified 
Tr. 829 


Offered 
Tr. 919 


Admitted 
Tr. 919 


Identified 
Tr. 829 


Offered 
Tr. 922 


Admitted 
Tr. 92z 


Identified 
Neo... 


WP, 2... 


Admitted 
Tr. 1049 


: Labor Relations 
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Statement relative to Item 17 ‘‘Status Quo 


Transportation and Isolation Pay.’’ Amount 
claimed $6,432.64. 


Statement concerning Item 4 ‘‘Director of 
Costs.’’ Amount claimed 
$537.75. 


Voucher for Telephone Bills. 
Voucher for Telephone Bills. 


Voucher for Telephone Bills. 
Voucher for Telephone Bills. 


Voucher for: Area Telephone. 


Statement of extra cost due to strike, office 


: rent, furnishings ,etc. Item 2; amount claimed 


$1,168.38. 


Statement of Telephone Expense, Item 5. 


: Amount claimed $633.46. 


47: 


48: 


49; 


121 


Statement of Services of Allen, DeGarmo & 
Leedy, Item 6, in the amount of $750.00. 


Statement concerning Item 10 ‘‘ Interest on 
Investment,’’ claimed in the amount of $1,- 
804.68. 


Revised list of plaintiff’s claims as made at 
the trial, amounting to $182,515.77, which in- 
cludes loss of profits in the amount of $16,- 
092.24. 


Photostatie copy of letter dated April 27, 


: 1956, from Allen, DeGarmo & Leedy to Team- 


sters’ Local 839 and Engineers’ Local 370. 


Morrison-Knudsen Administrative Bulletin 


: re Equipment Management Procedure. 


Morrison-Knudsen Statement of Profit and 


: Loss for year 1957. 


Identified 
Piee... 


Offered 
oe 


Admitted 
Tr. 1049 


Identified 
eset 


Admitted 
Tr. 1049 


Identified 
Tr. 937 


Offered 
Tr. 1031 


Admitted 
Tr. 1031 


Identified 
PB et 


Offered 
Tr. 


Admitted 
Tr. 1049 


Identified 
Tr. 969 


Offered 
Tr. 971 


Admitted 
Tr. 971 


Identified 
Tr. 998 


Offered 
Tr. 1004 


Admitted 
Tr. 1004 


Def. 


Ex. 56: 


122 
Statement concerning Item 12 ‘‘General Ad- 


: ministrative Expense.’’ Amount shown on 


this statement is $17,475.00 as contrasted with 
$19,257.00 as shown on final claim, Plain- 
tiff’s Exhibit 49. 


Computation of Excess Labor cost due to 
Strike. Amount shown $41,297.86. 


Statement of Services of Allen, DeGarmo & 


: Leedy with bill attached. This statement is 


identical with Exhibit 47. 


Audit of Morris, Lee & Company made for 
defendant unions. 


Identiti 
Tr. 102 


Offere¢ 
Tr. 102; 


Admitte 
Tr. 102: 


Identifie 
Tr. 102 


Offered 
Tr. 102! 
Admitte 
Tr. 1025 


Identifie 
Tr. = 


Offered 
Tr. = 


Admitte 
Tr. 104 


Identifie 
Tr. 105 


